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DAVID K. PEREZ, Plaintiff-Appellant, v. =
LESLIE T. PEREZ, Defendant-Appellee w0
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L

NO. 26050

APPEAL FROM THE FAMILY COURT OF THE FIRST CIRCUIT
(FC-D NO. 96-2300)

MARCH 22, Z005

BURNS, C.J., WATANABE AND FOLEY, JJ.

CPINTON OF THE COURT BY BURNS, C.J.

This ie an appeal by Plaintiff-Appelliant David K. Perez

{David) from a December 8, 2004 Bmended Order Granting in Part

and Denying in Part Defendant lLeslie T. Perez's Motion and
Affidavit for Post-Decree Relief Filed on June &, 2003

{December &, 2004 Amended Crder) entered in the Family Court of

the First Circuit. We affirm.
BACKGROUND

On September 11, 1968, David entered the United States

Armed Forces. Devid and Defendant-Appellee Leslie T. Pere:z

(Leslie} were married on December €&, 1%7Z. They have two adult

non-dependent children.
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On July 2,

David retired from military service on March 1, 1990.

19986, David filed a complaint for divorce. Pursuant

to the agreement of the parties, as indicated by their signatures

approving

its form and content, the August 4, 1997 Decree

Granting Absclute Divorce (Divorce Decree) entered by Judge

Lillian Ramirez~Uy states, in relevant part, as follows:

6} Retirement benefits. [Leslie} is awarded a FORTY
FERCENT (40%) porticn of each payment of disposable retired or
retziner pay. The portion is "x" in the following formuls, in
which "M" is the total number of years of the marriage which were
also years credited to [David] for retirement purposes, "Y" is the
tetal number of years credited to [David] for retirement purposes,
and in which "DRRP" equsals the payment of disposable retired or
retainer pay to be divided.

X = {.5} { M/Y } { DRRP }
40% = (.5 (17.4) { DRRP |
{21.8)

Disposable retired or retainer pay for these purposes shall
be the gross retired or retziner pay to which {David] is entitled
less only amounts which:

{a) are owed by [Davidl to the United States for
previcus overpayments o¢f retired pay and for receoupments required
by law resulting from entitlement to retired pay:

(b} are deducted from the retired pay of [David] as a
result of forfeitures of retired pay ordered by a court-martisl or
as & result of & waiver of retired pay required by law in order to
receive compensation under Title 5 or 38, U. 3. C.:

{¢) in the case where [David]! is entitled to retired
pay under Chapter €61 of Title 10, U.S.C., an amoun:t which is equal
to the ameunt of retired pay of [David] under that Chapter
computed using the percentage of [David's] disability on the date
when [Devid] was retired {or the date on which his name was placed
on the temporary disability retired list); or

{d} are deducted because of an election under 10
U.8.¢. Bection 1431 et seg, to provide an annuity to [Leslie] or
any former spouse to whom payment of a portion of [David's]
retired pay is being made pursuant to & court order. If other
deducticns from gross monthly retired or retainer pay are madel, )
{Leslie's] portion of each payment of disposable retired or
retainer pay shall be increased so that [Lesliel receives what she
would have received had those other deductions not occurred.

The Unitecd States Government shell directly pay [Lesliie] her
vortion of [Davic's] dispossble retired or retainer pay.

Z
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In the event that the United States Government will not directly
pay [Lesliel zil she is entitled to under this Zection, [David]
shall immediately make payment te [Lesliie] her portion of his
disposable retired pay as soon as he recsives it.

[David] shall pay [Leslie] her porticn of [David's]
disposable retired cor retainer pay as scon &s he receives it,

.

The Family Court has ijurisdiction over [David's] dispesable
retired or retainer pay pursuant to the Uniform Services Former
Spouses Protection Act of 1982, zs amended.

{a} Pursuant fo Secticn 580-47 of the Hawail Revised
Statutes [David’'s] disposable retired or retainer pay is subject
to equitable division upon divorce.

{c} [David] has pbeen affcorded his rights under the
Seldiers and Sailers Civil Relief Act of 1940.

{d) [David] has consented to Family Court
jurisdiction over his retired or retainer pay.

times relevant hereto [David] has been a

(e} At ail 3
e of Hawail other than because of military

resident of the Stat
assignment,

{fi At &1l times relevant hereto [David] has been a
domicilisry of the State of Hawall.

If, at any time, [David! wvoluntarily causes a reduction in
his gross retired or retainer pay, and thereby deprives [Leslie]
of & part or all ¢f her benefits conferred by this Bection,

David] shall be deemed to have created & constructive trust for
[Leslie's] benefit under Federal and al11 applicable State law, and
{Leslie] shall thereupon have an interest in, and the right of
immediate possessicn of, so much cof [David's] property awarded
hereby as is necessary to satisfy said trust. The Family Court
shall heave conitinuing jurisdicticn to enforce the trust, and make
&1l orders necessary teo implement the trust.

Cn Jure 6, 2003, Leslie filed a Motion and Affidavit

for Fost-Decree Relief (June €, 2003 Mcotion), (1} seeking relief

from the financial harm caused her by the fact that "[David] has

failed to pay [Lesliie] the reducticon in her retirement pay caused

py him|[, 1" and (2} &sking for an amendment cf the language of the

Divorce

Decree "so that the Defense Finance Accounting Service

Ll
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will accept the Divorce Decree and put [Leslie] back on as the

Surviver of {[David's] benefits[.l" 1In an accompanying affidavit,

Leslie stated, in relevant part, the following:

9. I have made a demand that [David] pay me directly the
difference between what I was supposed to get and what I am
currently receiving, but he has refused,

10. I also became aware that he put his new wife on as a
survivor to his benefits excluding me as the survivor.

1i. I have demanded that he put me back on as a survivor to
his benefits, but o this date he has refused to do that too.

12. His refusal to live up to his Divorce Decree has caused
me te have to take him back to court and I am agking this
Henereble Court to award me my attorney's fees becsuse of his
noncompliance.

On August 8, 2003, after a hearing on July 16, 2003,
Judge Bode A. Uale entered an "Order Granting in Part and Denying
in Part Defendant Leslie T. Perez's Motion and Affidavit for
Post-Decree Relief Filed on June 6, 2003".

On August 27, 2003, David filed & notice of appeal. On
September 25, 2003, Judge Uale entered Findings of Fact and
Conclusions of Law (FsOF and CsOL} that state, in relevant part,

as follows:

PINDINGE OF FROTS {sic]

at on or about August 1987, [Lesliie] started to
roximately $456 per menth for her 40% share of
tirement payment.

7 Thaet [David] converted his retiremsnt benefits to VI
Disapility Benefits thereby redu:ina [Leslie's] monthly payment to
S80 per meornth, which has risen slowly over time to 2144 per month.

t the divorce decree s silent on the survivor
nd deoes net say that [lLeslie] was awarded survivor
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12. That
5144 being recei

‘Leslie’'s] total monthly gross income adding in

v for retirement pay eguals 51,864 a month and
that [David's] total monthly gross income adding in §1,237 listed
as "pension" equals $3,185 per month according to thelr respective
Income and Expense Statements.

e
£
g

L
e
T
e

CONCLUSIONIST OF LAW

2, That the paragraph pertaining to "s constructive trust”
is a reasonable, nonsubstantive enforcement provision that was
agreed to by both parties.

4. That the ¥Family Court is & court of equity and find{s]
inn this case that the egulties favor [Lesliel.

5. [Leslie} is entitled te be paid an amount equal to 40%
cf what [David's] gross retired or retainer pay would have been
had that amount . . . not been reduced by disability benefits

requested by [Davidi.
6. That [David] should pay these sums directly to [Lesiiel.

On November 5, 2004, this court entered an Order of
Temporary Remand to Family Court. On December 8, 2004, Judge
Uale entered the December 8, 2004 Amended Order, stating, in

relevant part, as follows:

[Leslie's] reguest te amend the language in the Divorce
Decree awarding survivor benefits to [Leslie] is hereby denied.
(Leslie's] regues

.F

for an order reguiring [David] to submit
to an examination of is

t
wdgment debtor under oath hereby denied.
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request for an order directing {David: to
her legal expenses incurred in this mection
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[Leslie's] regquest for enforcement of the Divorce Decree 1is

I to forty

[Lav by cordered to pay an amounit egua
percent of ross retired or ret r pay would have been
hiad that amou een reduy P gis ity paymenta
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Ag of this heering date, July 16, 2003, the arrearages are
$21,836.20, as calculated by the attorneys for the parties.

The court will stay all payments pending [David's] appeal of
this order except that [David] is ordered to pay $200 a month
beginning August 1, Z003 directly to [Leslie].

This appeal was assigned to this court on May 19, 2004.
DISCUSESION
bPavid challenges the part of the December 8, 2004

Amended Crder that states, in relevant part, as follows:

{Leslie's] request for enforcement of the Divorce Decree is
hereby granted.

{David] is hereby ordered to pay an amount equal to forty
percent of what his gross retired or retainer pay would have been
had that amount not been reduced by digsability payments.

As of this hearing date, July 16, 2003, the arrearages are
£21,536.20, as calculated by the attorneys for the parties.

The ccurt will stay all payments pending [David's] appeal of

this order except that ([David] is ordered to pey $200 a month
beginning Bugust 1, 20032 directly to [Lesliel.

David alsc challenges CCL no. 5 that states:

5. [Leslie] is entitled to be paid an amount equal to 40%
cf what [David's! gross retired or retainer pay would have been
had that emount . . . not been reduced by disability benefits

requested by [Davidl.

Lavid contends that the family court violated the law
that states courts are not authorized to divide military
disability benefits in divorce cases. We disagree,

In Jones v. Jones, 7 Haw.App. 496, 780 p.2d 581 (App.

1989}, the husband, while on active duty in the United States
Navy, suffered z heart attack, retired, and elected to receive
tax-free disability pension benefits rather than iongevity

n & subsequent divorce case, the family court

-

pension benefits.

awarded the husband "all of his time-of-divorce right to receive
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veterans' and military disability pay post-divorce and awarded
[the wife] marital property of a net cash value equal to the net
cash value of [the husband's! time-of-divorce right to receive

veterans' and military disability pay post-divorce. Id.,
7 Haw.Bpp. at 500, 780 P.2d at 584. 1In respconse to the husband's

appeal, this court stated, in relevant part, as follows:

Under federal and Hawaii law, can the $335,584.00 cash value
of Husband's time-of-diverce entitliement to receive Navy and V.A.
disability pay post-divorce be used as the basis for an award to
Wife of other marital property of an egual cash value? Our

ANSWEeTr 18 no.

McCarty v. McCarty, 453 U.S. 210, 101 3.Ct. 2728, 69 L.Ed.2d
8¢ {1982), held that military retirement pay is not divisible in
11d in divorce actions. A fortiori, under McCarty, military
tisapiiity pay was also not divisible in kind in divorce actions.

Q won

The Uniformed Services Former Spouses Protection Act
{USFSPA! amended the McCarty rule and allowed "disposable retired
or retainer pay" to be eguitsbly divided in kind in divorce cases.
10 U.S.C. § 14CGB (g {1} {1%82). Disposable retired or retainer pay
does not incliude disability pay. 10 U.8.C. § 1408(a} (4} (E}

{Supp.1989).

In I“ selli v. Manselll, [490 U.8. 581, 109 35.Ct. 2023, 104
L.BEd.2d 675 (1886)1, tbe U.8. Supreme Court answered the question
whether ¢tmt@ courts "may treat, as property divisible upon
diverce, military retirement pay waived by the retiree in order to

eceive veterans' disability benefits.” 409 U.§. at 583, 109

LOt, at 202%, 104 L.EdD.24 at €81 {198%). It held that the USFEPA
reciuded state courts from dividing veterans' disability benefits
in divorce cases. The USFSPA extends the Mansell rule to all
military disability benefits. 10 U.5.C. § 1408{a) (4] (E).

’U (

in essence, disposable retirement o©r retainer pay 18 an
entitiement that the recipilent earns during his working years but
receives during his retirement years. It is akin to an annuity
for life that the recipient earns during his working years but
receives during his retirement years. An annuity for life earned
aurlﬂﬁ the marriage, but receivable post-divorce, 1s property
divisible in & divorce action. Sese Linscon v. Linscn, 1 Haw.App.
€18 P.Zd 748 ({1980).

ey

&hd
On th e cther hand, disability payv 1s an entitliement that ig

crated when the recipient beccmes disabled during the
reciplent's etclvvme“u and, to the extent of his disability,
Cannot wWorkx Like disability compensaiicn under workers'
compensation laws, military dissbility pay is paid in lileu of and
ig akin tTo income thet is earned and recelved post employment.
Like other theat is sarnec and received post-divorce,
disability not property divisible in a divorce case. Under
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the USFSPA, as construed by Mansell, this rule applies to both
veterans' and military disability benefits.

The fact that & person cannot receive disability pay unless
he waives his entitlement to disposable retirement or retainer pay
and the fact that he makes the waiver does not change his
disability pay into retirement or some other kind of pay.
Moreover, & perscn canncot be penalized for making such a waiver.
See McCarty v. Mclarty, supra.

In the instant case, the family court did neot divide in kind
Husband's time-cf-divorce right to receive veterans' and military
disability pay post-diverce. In other weords, it did not award
Wife a percentage of Husband's time-of-divorce right to receive
veterans' and military disability pay post-divorce. It awarded
Husband all cf his time-of-divorce right to receive veterans' and
military disability pay post-divorce and awarded Wife marital
property of & net cash value egual to the net cash value of
Husband's time-of-~diverce right to receive veterans' and military
disability pay post-divorce. In our view, the family court
thereby violated both federal law and Hawaii's rule that
disability pay is paid in lieu of and is akin tc¢ income that is
earned and received post-divorce and is not property divisible in
a diverce case. Conseguently, the family court reversibly erred
when it awarded Wife $335,584.00 worth of property in
consideration of the $335%,5£4.00 cash value of Husband's
time-cf-divorce right to receive veterans' and military disability
pay post-diverce.

Neither Hawali's rule nor federal law precludes the family
court, when dividing property and debits in a diveorce case, from
considering as one of the relevant circumstances of the case under
Hawaii Revised Statutes § 580-47{a) (Supp.l1988) a party's
time-of-diverce right to receive veterans' and military disabilit
pay post-divorce in the same way that the family court considers
gach party's ability or inability to earn and receive income
post-divorce. Compare Hisguierdeo v. Hisguierdo, 43% U.S. 572, 99

S.C0t. 80z, 5% L.Ed.2d 1 (1879). However, the family court's
division of property and debts in this case was not based on this
precept.

Jores, 7 Haw.App. at 498-00C, 78C P.2d at 583-84.

Uniike the situation in Jones, when the Divorce Decree
was entered in the instant case, David was not entitled to, and
the faemily court did not divide, military disability benefits.
The Divorce Decree lawfully awarded Leslie "a FORTY PERCENT {40%)
portion of each payment of disposable retired or retainer pay"

paid to David for his military service. It also lawfully stated

o
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If, at any time, [David] voluntarily causes & reduction in
his gross retired or retainer pay, and thereby deprives [Leslie!
of a part or all of her benefits conferred by this Section,
fDavid] shall be deemed %o have created a constructive trust for
{Leslie's] benefit under Federal and all applicable State law, and
[Leslie] shall thereupon have an interest in, and the right of
immediate possession cof, sco much of [David’s] property awarded
hereby as 1s necessary to satisfy said trust. The Family Court
shall have continuing jurisdiction to enforce the frust, and make
all orders necessary to implement the trust.

David alleges that "[iln effect [he] 1s being penalized
for being awarded disability payments.” We disagree. He is
being required tc comply with the terms of the Divorce Decree
with funds and asselts other than disability payments.

The following precedent is instructive:

Following Mansell! v, Mansell, 4590 U.S. 581, 108 S.Ct. 2023,
104 L.Ed.2d 675 (1989}, severasl jurisdictions, including
Iilinocis, have confermably ruled that military disability pay is
not subiect to division. See In re Marriage of Strunck, 212
Ill.App.3d 7€, 77-78, 155 Ill.Dec., 781, 570 N.E.2d 1 (18%1); see
zlso In re Marriage of Franz, 831 P.2d 917, 918 {Colo.Rpp.1992};
Fondren v. Fondren, 60% So.2d 571, 372 (Fla.App.19%2!; Jones v.
Jenes, 7 Haw.Bpp. 496, 499, T80 P.2d 581, 584 (198%); Bewley v.
116 Idahc 845, 846, 780 P.2d 596, 597 {(198%); Davis v.
Davis, 777 8.W.2d 230, 232 (Ky.19€%9); Harmon v. Harmon, 617 Sc.zZd
77 {(La.App.l1993); Keen v. Keen, 194 Mich.Rpp. 72, 74, 486
NLW. G5, 106 {1892); In re Marriage of Murphy, 261 Mont. 363,
367, 867 P.z2d 1143, 1145 {159%83).

However, & growing number of courts have found Mansell to be
inapplicable given certein language contained in the judgment fox
dissoluticen. For example, several courts have enforced judgments
which provided that the military spouse would take no action to
diminish his or her retirement pay and would indemnify the
nonmilitary speouse for sny such diminution. See Abernethy v.
Fishkin, 6€%% So.2d 235, 239240 (Fig.1897); In re Marriage of
Strassner, 885 S.W.Z 14, 6€17-18 {(Mo.App.19%5); Owen v. Owen, 14
Va.hpp. 623, 626, 41 d Ze7, 269 (198Z!. These couris reason
that because the mil pouse is free to satlsfy the indemnity
obligation with asse than the dissbility benefits, there
is no division of di v benefits in contravention of Mansell.
Abernethy, €Y% So.Zd Strassner, 895 S5.W.2d at €18; Owen,

Eloa

14 Vea.hpp. at 62¢,

Wmoct e
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at 26%. In aAbernethy, the Florida
Supreme Court "iWie hold that while federal law
ne divisicn of dissb ty benefits, it does not
cuses from entering property settlement
ment that awzards the Yy Spouse a portion of the
se's retirement psy. Nor d g lude
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This same result has been reached even where there was no
express indemnity agreement. See McHugh v. McHugh, 124 Idaho 543,
545, 661 P.2d 113, 115 {(App.1993). In McHugh, the parties had
agreed that the husband's monthly retirement payments would not be
modified for any reascon other than cost-of-living increases,
McHugh, 124 Idahc 543, 861 P.2d 113. The husband thereafter
waived a portion of his retirement pay to obtain disability
benefits. cHugh, 124 Idaho at 544, §61 P.2d at 114. The trial
court granted, and the reviewing court affirmed, an increase in
the wife's percentage of the husband's disposable retired or
retainer pay in order to maintain the wife at her criginal level
of payments. McHugh, 124 Idaho at 545, 861 P.2d at 115. ‘fhere
are even several cases in this growing trend that closely parallel
the facts ¢f the case herein. See In re Marriage cof Gaddis, 191
Ariz. 467, 470, 957 P.2d 1010, 1013 (Rpp.19%%7); see alsc In Re
Marriage of Krempin, 70 Cal.App.4th 1008, 1020~21, 83 Cal.Rptr.zd
134, 142-43 11899y ; Johnsen v. Johnson, 37 S.W.3d4 892, 89%7-98

Tenn.200G1). In the first of those cases, Gaddis, the judgment
for dissolution awarded the wife "one half of [the husband's]
miiitary retirement benefits as of February ;994.“ Gaddis, 191
Ariz. at 467, 857 P.Zd at 1010. The Sudgment did not contain any
provigion concerning indemnification, modification, or direct
responsibility on the part of the husband. Gaddis, 191 Ariz. at
467, 957 P.2d at 1010¢. The husband later obtained civil service
employment, which reguired him to weive a portion of his
retirement pay in order to avoid dual compensation. Gaddis, 191
Ariz. at 468, 9257 P.Z2d at 1011. Such a waiver is comparable to
the waiver required to obtain disabilitv benefits. The wife's
entitlement was thereby reduced and she petitioned the trial
court. Gaddig, 181 Ariz. at 468, 957 F.2d at 1011. The trial
court ordered the husband te continue paying the wife the same
menthly sum he owed before the waiver. Gaddis, 191 Ariz. at 468,
857 P.2d at 1011. The reviewing court affirmed, reasoning that at
the time of the judgment for disscluticn, there was no dual
compensation offset because the husband had not vet obtained civil
service employment. Gaddis, 191 Ariz. at 470, 957 P.2d at 1013,
When he subsequently did, the decree had already established the
wife's fixzed interest in the military reftirement benefits.

Gaddis, 191 Ariz. at 470, 957 P.2d at 1013. By voluntarily
wailving retirement benefits, the hushand deliberately frustrated
the judgment for dissolution. Gaddis, 191 Ariz. at 470, 857 P.2d
at 1013. The reviewing court determined that the order need only
aveid specifying an improper scurce of funds for the payments to
be in conformity with Mansell. Gaddis, 191 Ariz. at 470, 957 P.2d
at 10i3. The Johnson and Krempin courts resched a2 similar result.
in Johason, the parties' judgment for dissclution provided that
the wife would receive "one half of all retirement benefits due
the husband.” Jehnson, 37 $.W.3d at £8%4., One year after the
dissolution had been entered, the huhncrd elected to walve a
ortion of hie military retirement pay for disability benefits,

i"i

Jonﬁson, 37 2.W.3d st 8%4. The wife filed & petition to enforce
th juégment fo disgsolution, which the trial ccurt denied.
Johnson, 37 S.W, wu at £84. On appeal, the reviewling court
reversed, reasoning that when & “udgment for in$Oxut‘Cn divides
military retirement benefits, & nonmilitary spouse has & vested
interest in his or her portien of those penefits as of the date of
the court's decree. Johnson, 37 S.W.3d &t 897. That vested
tnterest cannot be unilaterally diminished by zn act of the
mizitary spouge. Johnscen, 37 E.W.34 at 897
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Krempin, like Johnson, involved a situation where, pursuant
to a judgment for dissclution, the wife had been receiving monthily
payments reflecting a certain percentage of the husband’'s military
pension. Krempin, 70 Cal.Bpp.4th at 1011, 83 Cal.Rptr.2d at 136.
More than two vears after the wife's payments had commenced, the
husbands disability rating was increased to 100% from 40%.
Krempin, 70 Cal.App.dth at 1011, 83 Cal.Rptr.Zd at 137. The
nusband therefore ceased receiving a monthly pension and,
accordingly, the wife ceased recelving monthly payments. Kremplin,
70 Cal.Rpp.4th at 1011, 83 Cal.Rptr.2d at 137. The wife
unsuccessfully petitioned the trial court for relief. Krempin, 70
Cal.App.4th at 1011, 83 Cal.Rptr.Zd at 137. On appeal, the
reviewing court reversed and remanded for a determination as to
whether the parties intended that the wife receive a share of the
husband's total retirement pay or just the disposable retired or
retainer pay. Krempin, 70 Cal.App.4th at 1020-21, 83 Cal.Rptr.Zd
at 142-43. The reviewing court concluded that 1f the parties’
intent was that the wife receive a share of the husband's total
retirement pay, enforcing the divorce decree as it had been
intended would not offend Mansell so long as the husband would be
sble to satisfy his obligaticon with assets other than his
disability benefits. Krempin, 70 Cal.App.éth at 1021, B3
Cal.Rptr.2d at 143.

Based on the foregcing persuasive authority, we believe that
a2 party's vested interest in a military pension cannot be
unilaterally diminished by an act ¢f a military spouse, and we
appiy this principle to the present case. Here, the parties
agreed that Susan would receive "Z25% of the gross retired or
retainer pay due Mark." It is clear that the parties intended
that Susan would receive a percentage of Mark's totsal retirement
pay and not just his disposable retired or retainer pay. The
parties' intent was incorporated inte the judgment for
disselutlion. Mark retired and the judgment for digsclution was
implemented. However, Mark thereafter decided to accept an
increzsed amount of disability benefits, This resulted in a
reduction of Mark's disposable retired or retainer pay. This
accordingly reduced Susan's entitlement. ark certainly had a
legal right to receive disability benefits, but his doing so
caused a diminution in the amcunt of his refilrement pay that Susan
had been receiving for over three years. Mark's decision
frustrated the parties' intent and the trial court's judgment for
dissclution. Indeed, to alleow Mark to &NAAQterdily diminish
Susan's interest i hig military pension would constitute an
impermissible modification ¢f & division of marital property. As

ial
™

such, we affirm the tri court's order of November 3, 2000, in
which it ruled that Susan was entitled to an 3mc“rt equal to 25%
of Mark's military pensi he date he retired.
Because the trial court’ rder does not
directly assign Mark's m does not offend
the United States Supreme

owever, we believe urt's crder of

0, 2002, 1s in dire cf Mansell. The trial

Bprii 30, Z00Z, order ifi orders Mark to withhold

cver to Susan 2Z.5% of o iy disability benefits

£ ImMproper Pursuant to Mansell, courts may not treat as

je military disability pensicons Manselil, 4%0 U.8. at S84~
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5, 109 8.Ct., at 2032, 104 L.Ed.2d at 68%. Mark must be able to

sarisfy his obligation with a source of funds cther than his
disability benefits. BAccordingly, we reverse the triazl court's
crder of April 30, 2002, and remand the cause for further

proceedings. On remand, the trial court must determine if Mark is

free to satisfy his chligation with assets cother than his

disability benefits, and draft a new order accordingly. This will
ensure conformity with Mansell. FParenthetically, we note that the

USFEPA allows a nonmilitary spouse to receive up to 50% of a
military spouse's dispossble retired or retainer pay. 10 U.8.C.

1408 1{e) (1} {20C00). For the foregeing reasons, the judgment of the
circuit court of Du Page County is affirmed in part and reversed

in part, and the cause is remanded for additiconal proceedings.

In re Marriage of Susan Nielsen, 341 I11.App.3d 8€3, B67-70, 792

N.E.2Zd 844, 847-50 (2003;).
CONCLUSION
Aecordingly, we affirm the December 8, 2004 Amended
Order Granting in Part and Denying in Part Defendant Leslie T.
Perez's Moticn and Affidavit for Post-Decree Relief Filed on
June &, 2003,
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