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NO. 26250

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
DAVI D C. SODERLUND, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
(HPD Traffic No(s): 003091984)

MEMORANDUM OPI NI ON
(By: Burns, C.J., Limand Nakanura, JJ.)

David C. Soderlund (Soderlund) appeals the Decenber 2,
2003 judgnent?! of the district court of the first circuit? that
convi cted himof operating a vehicle under the influence of an
i ntoxicant (DU); nanely, alcohol.® W affirm
| . Background.
At Soderlund s bench trial, Scott Al an Juntikka

(Juntikka) testified that on March 8, 2003, he was driving

! David C. Soderlund’ s November 26, 2003 notice of appeal states

that he is appealing “fromthe judgnent to be filed in this case whenever it
is filed and which is not attached hereto pursuant to Rule 3(c)(2) of the
Hawai i Rul es of Appellate Procedure because of [sic] the clerk of the district
court refuses to provide me with a copy.” See Hawai ‘i Rul es of Appellate
Procedure Rule 4(b)(4) (2004) (“A notice of appeal filed after the
announcement of a decision, sentence or order but before entry of the judgment
or order shall be deenmed to have been filed on the date such judgnent or order
is entered.”).

2 The Honorable James H. Dannenberg presided

3 Hawaii Revised Statutes 8 291E-61(a)(1) (Supp. 2004) provides,

“A person commts the offense of operating a vehicle under the influence of an
intoxicant if the person operates or assumes actual physical control of a
vehicle: While under the influence of alcohol in an anount sufficient to
impair the person's normal mental faculties or ability to care for the person
and guard against casualty[.]” (Enumeration omtted; format nodified.)

-1-



NOT FOR PUBLICATION

Kai | ua- bound on the Pali Hi ghway -- after the tunnels where it is
a two-1lane highway in each direction -- when he saw a |one car in
front of himtraveling very slowy. The car was “swerving across
| anes and within | anes” when it veered over fromthe right |ane
across the left lane and sidesw ped the center divider. Despite
the collision, the car kept going on down the highway. Soderl und
was the driver of the car.

Junti kka foll owed, but hung back for safety. He also
activated his hazard lights in order to warn any cars that m ght
approach from behind. Juntikka called 911 and rel ated what he
had just seen. He then started flashing his headlights in an
effort to get Soderlund to stop. Finally, after continuing on
down the road a ways, Soderlund pulled over and stopped.

Junti kka followed suit. Juntikka noticed that Soderlund s |eft
front tire was flat and that his left front fender was damaged.
When Soderlund got out of his car, evincing sone difficulty, he
told Juntikka, “Yes. M tire just went flat.” According to
Junti kka, Soderlund seened, “Little bit tired, disconnected, not
aware of what was going on a little bit. Kind of . . . . kind of
surprised.” It appeared to Juntikka that Soderlund was unaware
that he had just had an accident. As Juntikka was preparing to
hel p Soderlund change the flat tire, Juntikka heard Soderlund s
car still running. Juntikka reached into the car, turned off the
ignition and kept the keys, which he later turned over to the

pol i ce.
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Honol ul u Pol i ce Departnent officer Jose Villanueva
(Oficer Villanueva) testified that he and his field training
of ficer were dispatched to the scene. They were waved down by
Junti kka, who told them what had happened. O ficer Villanueva
saw Soderlund trying to change his tire. He noticed that
Soderlund “was staggering a little bit. He had red, watery,
gl assy eyes and a strong snell of al cohol was present.” Wth
Soderlund’s consent, Oficer Villanueva conducted a battery of
field sobriety tests (FSTs).

For the statenent of his single point of error on
appeal, Soderlund cites the follow ng excerpt fromthe direct
exam nation of O ficer Villanueva, regarding the admnistration

of the FSTs:

Q Okay. And so let’s go into the FSTs. Are you trained
and certified to adm nister the FSTs?

A Yes, sir.

And where were you trained and certified?

At the Honolulu Police Department Training Acadeny.
And when was this?

In Decenber of this year, this |last year.

o » O r O

Okay. And who taught you to adm nister and eval uate the
FSTs?

A Sergeant Nishibun.

Q Okay. And in your -- based on your know edge, was
Sergeant Nishibun a certified instructor?

A Yes.

Q And was Sergeant Nishibun certified by the National
Hi ghway [Traffic] Safety —-

[ DEFENSE COUNSEL]: Objection, Your Honor. There's no
f oundati on. I don’t know how he even knows that. And | do happen
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to know personally National Highway [Traffic] Safety
Adm ni stration [ NHTSA] doesn’'t certify anybody.

[ DEPUTY PROSECUTI NG ATTORNEY (DPA)]: Your Honor, if he
knows.

THE COURT: Well, they don’t have to be; but since it’'s a
f oundati onal question to begin with, you don’t need a foundation.

[ DEFENSE COUNSEL]: Well, he (inaudible)

THE COURT: (Il naudible) don't apply, but is this going to be
an issue here?

[ DPA] : I don’t believe so.

[ DEFENSE COUNSEL]: Well, it’s going to be an issue. The
prosecutor has to ask if these people are NHTSA certified. One,
NHTSA doesn’t certify; two, | don’'t think he would know one way or
anot her . It’s up to the sergeant to testify to that.

THE COURT: Well, | hope not; but let’s -- | mean, is it an

i mportant issue here?

[ DEFENSE COUNSEL]: Well, | object to himtestifying to
somet hing he has no personal know edge about.

THE COURT: Do you know if Sergeant Nishibun is certified?
A |I'’mnot, |I’mnot exactly sure, sir.

THE COURT: I’”m not aware of any requirement that he needs
to be certified.

[ DPA] : I understand, Your Honor. That’'s why | was asking
if he knew or not. Thank you

Q So, Officer Villanueva, how many hours of field sobriety
test training did you receive?

A Twenty-four hours.

Q Okay. And did this training include both classroom and
practical training?

A Yes, sir.

Q And are you familiar with the National Highway Traffic
Safety Adm nistration, otherwi se known as NHTSA?

A Yes, sir.

Q And as part of your training, did you receive a NHTSA
manual ?

[ DEFENSE COUNSEL]: Objection, Your Honor. Best evidence
rul e. If they want to talk about a NHTSA manual, let them produce
it.
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THE COURT: Overrul ed. Foundation is evidence
(indiscernible). The Rules of Evidence do not apply in the laying
of foundation.

[ DEFENSE COUNSEL]: Well, that’'s true.

THE COURT: They’ve got to prove it.

[ DEFENSE COUNSEL]: Well, if they're —-

THE COURT: (I ndiscernible).

[ DEFENSE COUNSEL]: The next question he’'s about to ask is,
is concerning the contents of the manual. And that is governed by
the best evidence rule.

THE COURT: Don’t agree. It’s still foundation. Hear say
can come in (indiscernible) as long as | deemit reliable. Okay.

Next questi on.

[DPA]: Well, 1’1l repeat the question. I believe he
answered it. I believe that appears in his report

Q AlIl right. As part of your training, did you receive a
NHTSA manual ?

A No.

Q No, you did not. What kind of witten material did you
have?

A Hand outs.

Q Hand outs. And do these hand outs set forth standards
for the adm nistration, evaluation and -—-

[ DEFENSE COUNSEL]: Objection. | object to himleading the
wi t ness now.

THE COURT: He can still |lead on, on -—-

[ DEFENSE COUNSEL]: Well, | mean, he's testifying now, not

the officer.

THE COURT: At sonme level, that’'s true; but otherw se, you
m ssed your afternoon appointment so (indiscernible).

Q BY [DPA]: Officer Villanueva, the hand outs that you
received at your, at your training, do they set forth standards to
adm ni ster and eval uate the FSTs?

A Yes.

Q And what three tests are covered under the NHTSA manua
— well, not the NHTSA, but the hand outs that you received during

your training?

A The Horizontal Gaze Nystagmus [HGN], the wal k-and-turn
[ WAT] and the one-leg stand [OLS].
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Q And did these hand outs —- did the hand outs provide
preci se procedures by which a police officer is to adm nister and
eval uate these FSTs?

A Yes, sir.

Q And can you please briefly describe your training

A Sure. First we're taught to ask questions to the person
who we give the Field Sobriety Test to. Ask themif they’ re under
the care of a doctor, taking any medication, (indiscernible)
wearing any glass eye or contact lens (indiscernible) and to
observe the condition of the person who (indiscernible) FST.

Q And why do you ask these questions?

A Just to determne to see if they (indiscernible) as far
as to be able to performthe Field Sobriety Test.

Thank you. And was this training mandatory —- was al
FST training mandatory and given to all HPD officers?

A Yes, sir.

Q And was this training given as -— during the entire tinme
in class you received the training together?

A Yes, sir.

Q To your knowl edge, was this training part of HPD s
of ficial protocol?

A Yes, sir.

Q When you learn how to adm ni ster and evaluate the FSTs,
were you required to pass any exam nations?

A Yes, sir.

Q And can you please describe the exam nation for the
Court.

THE COURT: I”m gonna ask you to pass on that. I don’t
think we have to do that.

[DPA]: Thank you, Your Honor.

THE COURT: He’'s got his badge so he passed

Q So based on your training after you asked these
prelim nary questions that you previously testified to, what were
you trained to do next?

A After we (indiscernible) the Horizontal Gaze Nystagnus.

Q And can you please explain what is each — what is
Hori zontal Gaze Nystagmus?

THE COURT: I know. You don’t have to ask himthat. The
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only question is, are the results adm ssible. [Defense counsel],
do you have an argunent about that now? Maybe you could --
don’t know what the result is obviously, but is this an issue
here?

[ DEFENSE COUNSEL]: Well, yes, there are several issues.
One, first of all, I don’t think there’ s an adequate foundation
been | ayed [sic] here for the adm ssibility of any test. W have,
we have no idea what standards he was taught. So |I think that’'s a
probl em

Two, under United States vs. Horn, | think Your Honor is
famliar with this federal DU case in the District of Maryl and
2002, which is in 185 Federal Supplenment 2nd.*

THE COURT: Actually I’ m not, but -—-

[ DEFENSE COUNSEL]: ©Oh, well, perhaps | can help Your Honor.
A U S. District Court Judge in a federal DUl case decided to do a
survey around the country on Field Sobriety Tests. And in fact,
he put in an appendix collecting all the cases around the country
on it. And he concluded, particularly in view ng the studies,
first he felt that the so-called validation studies that the
Nat i onal Hi ghway Traffic Safety Adm nistration did and then he
wor ked with some subsequent studies [sic]. It’s a very | engthy
opinion | have here, if Your Honor would like to |look at it.

And he concluded that neither testinmny about proves or
concl usi ons about pass or fail are adm ssible because there isn't
sufficient scientific validity. But what the officer may testify
to is what he saw with his own eyes how the person performed on
the test.

I submit that in |looking at the case, and it’'s essentially a
treatise on the Field Sobriety Test, that this view makes em nent
good sense because there are questions about how the test is
performed and there’'s a | arge objective el ement. I think Your
Honor is aware in April, | went off to Las Vegas and became
qualified to adm nister the test nyself.

I would encourage the Court, maybe on a recess, to | ook at
the Horn opinion. I don’t think —- | mght add it cites to
reports fromlto® and Ferrar [sic].® So the U.S. District Judge
really did his homework on his test.

THE COURT: This is two very flawed cases.
[ DEFENSE COUNSEL]: Well, | would submt that there
certainly is no foundation to admt any evidence of the test,

ot her than what the officer saw.

THE COURT: Let me answer that briefly. It may save time by

U.S. v. Horn, 185 F. Supp.2d 530 (D. Md. 2002).
State v. Ito, 90 Hawai ‘i 225, 978 P.2d 191 (App. 1999).

State v. Ferrer, 95 Hawai ‘i 409, 23 P.3d 744 (App. 2001).
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doi ng this. I, 1 have always ruled that | do not viewthe
testimony regarding Field Sobriety Test as testimony regarding
performance on a test. It’s only a (indiscernible) to which I can

watch the defendant the same way the officer did. (Indiscernible)
doesn’t count, though it’s always there.

In fact, | generally allow it because usually it can only
hel p the defendant if the officer can say that he passed. (R
give the defendant the benefit of that.

But in the end, other than the HGN, which m ght have a
separate argument to be made about it, | agree. I think the only
rel evant testinony is about what the officer saw, but as | recal
the case on the HGN hinted, hinted (indiscernible) conflicting
concl usi ons.

On the one hand, supposedly the State is supposed to
establish the foundation to the extent that the HGN is given
pursuant to NHTSA standards, something that is probably inpossible
to do in the real world without calling the presiding officer in
NHTSA in to testify.

But that aside, |’ve always held that nystagnus is nystagmus
is nystagnus. I think you could observe nystagmus through
bi nocul ars 200 yards away. You can see these involuntary jerking
of the eyeball. It doesn’t matter where onset begins or what the
angl e of maxi num devi ation is. It’s only the presence of
nystagnmus which | may take judicial notice of in the context of
nyst agnus being correlated with central nervous system inpairnment.

I think that’s what the | CA actually said | could do. The
only question is they said | can only do that if this foundation
is layed [sic] that the officer adm nistering the test did it
pursuant to NHTSA standard. There's a certain absurdity in that
because the nystagnus exists just, it exists. It doesn’'t matter
if you do it with your el bow or your pen or you do it —- observe
it from 200 yards away.

[ DEFENSE COUNSEL]: Well, it does matter if the nystagnus
test is given properly because | don’t know if Your Honor is
famliar with Schultz v. State, 664 Atlantic 2nd 60, that’'s a
Maryl and | ntermedi ate Appellate Court opinion’” which discusses
nystagnmus at | ength; and at page 77 in that opinion, the Court
lists 38 other possible causes for the nystagnus.

THE COURT: | agree. All I'’msaying is, it’'s correlated
It’s not —- it doesn’'t prove causation. It just — it may be that
t he absence of nystagnmus would be very strong evidence that
al cohol was not avail able or not, not here; but the presence of
nystagnmus, while it doesn’t show the defendant was inpaired by
al cohol, it does show that the central nervous system was i npaired

[ DEFENSE COUNSEL] : No, no.

THE COURT: -— in some way.

Schultz v. State, 664 A.2d 60 (Md. Ct. Spec. App. 1995).
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[ DEFENSE COUNSEL] : No, no. That’'s not necessarily true
It would be caused by patterns unrelated to the central nervous
system  So Schultz is --

THE COURT: Well, the ICA said | could take judicial notice
of that. In fact that’'s what the Oregon Supreme Court said.

[ DEFENSE COUNSEL]: That it’'s possible.

THE COURT: No, no. That it’s — that | can take judicial
notice that there is central nervous system inpairnment.

[ DEFENSE COUNSEL]: Well just, just look at, for exanple, on
causes —-

THE COURT: No, | agree there are plenty of other causes,
but al cohol is one of the causes.

[ DEFENSE COUNSEL]: Well, sun stroke can cause nystagnus.

THE COURT: Well (indiscernible) for the sake of context,
I"mgetting a little off (indiscernible). Let’'s say the officer
sees the defendant fall down.

[ DEFENSE COUNSEL]: Yes, that’'s certainly adm ssible.

THE COURT: Ri ght . Falling down is highly correlated with
al cohol . It’s also highly (indiscernible) with sun stroke as
wel | .

[ DEFENSE COUNSEL] : No, the point |I was making is that
nystagmus i s not necessarily associated with central nervous
system function.

THE COURT: That | disagree with. It is.

[ DEFENSE COUNSEL]: Well, the literature says otherwi se

THE COURT: No, the ICA says it is. The Oregon Suprene
Court said it was, but we're getting way --

[ DEFENSE COUNSEL] : But if Your Honor --

THE COURT: —- (indiscernible). W’'re getting way ahead of
oursel ves.

[ DEFENSE COUNSEL] : If Your Honor would look at it yourself,
you could —- or | could send you a copy, but this is the only copy

| have with nme.

THE COURT: I don’t really have time right now. \What's the
(indiscernible) here? W can waste an hour tal king about
foundati ons for the Field Sobriety Test. I"I'l tell you and I’1

state it for the record that, even though | understand your
correlations that NHTSA says can be made, you know, dropping the
foot at count 22 could be correlated with a particul ar

bl ood- al cohol content, | do not view the test that way.

I look at it strictly fromthe point of view of a |ay

-9-
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person, strictly fromthe point of view of what the officer
actually observed and his conclusions about what he observed |

don’t consider relevant to my decision. I will take the facts.
I"I'l add them up, but maybe we can shorten some of the arguments
about the FST if | make that statement for the record. Can we get

to the test and see what he observed and then argue about what,
what they mean?

[ DEFENSE COUNSEL] : I have no problem with that.

THE COURT: Obviously, the officer is trained to make every
ot her (indiscernible) to HPD.

[ DEFENSE COUNSEL] : But | don’t think the, the foundation
has been | ayed for the HGN. I think he can testify on the other
two tests.

THE COURT: Let nme ask you, actually do we need the HGN in
this case?

[ DPA] : Probably not, but it m ght help. I’”m never sure
about how much | need and how nmuch | don’'t need, Your Honor, in
all honesty.

THE COURT: All right. Well, 1'Il tell you what. You were
trained in the HGN |i ke everyone else at the academnmy, Officer?

A Yes, sir.

THE COURT: I"I'l, 1"ll note [defense counsel's] objection
I"I1, 1"ll make a finding at the moment that this had been
admtted in every other case that we’ ve got. I"I'l Tet himtestify
as to what the results were and then I'I1 let [defense counsel]
argue at some | ater point whether | should consider it; and 1’1l
tell you whether 1’1l consider it for factoring in for further
argument .

[ DEFENSE COUNSEL]: Continuing objection, Your Honor.

THE COURT: Under st ood. Okay. Let’s go to what the officer

actually saw that day and that’ll be quicker.

Q BY [DPA]: Officer Villanueva, | guess we'll get to the
date that you —- of March 8, 2003, when you got the defendant at
this time. When you —after you asked the defendant to — if he

wanted to take the Field Sobriety Test and he agreed to, did you
go over any prelim nary questions with hinm?

[ DEFENSE COUNSEL]: That’'s been asked and answered

THE COURT: Next question, “What were the questions you
asked hi nm?”

Q BY [DPA]: Okay. What was his response to the
prelim nary questions that you previously testified to?

A He said he wasn’'t under the care of a doctor, he wasn't a

di abetic. He didn’t have any physical defects, (indiscernible) he
didn't have a gl ass eye. He wasn’t under the care of a dentist.

-10-



NOT FOR PUBLICATION

That’'s pretty much what | asked him He wasn’t wearing contacts.

Q Okay. And so you proceeded to performthe HGN test on
hi n?

A Yes, sir.

Q Before you —- can you tell us the three parts of the HGN
test that you, that you did.

A Yes, sir. It’s lack of smooth pursuit, the onset of
nyst agnus and maxi mum devi ation (indiscernible) at 45 degrees.

Q Before you did the three parts of the HGN test, do you
perform any other test?

A Yes, sir.
Q MWhat test do you perforn?
A It’s a vertical gaze nystagnus.

Q And, and how did you performthe vertical gaze nystagnus.

A Well, the vertical gaze nystagnmus, | held a stimulus
about 12 to 15 inches away from the defendant’s nose, slightly
above eye level. And I pretty much (indiscernible) to go straight

up to see the nystagmus in his eyes and | did it twice
(i ndiscernible).

Q MWhat exactly is nystagmus?

A Nystagmus is --

[ DEFENSE COUNSEL] : Excuse nme, Your Honor, did he say he
observed nystagnus? | nmove to strike. It’s not relevant to any
issue in this case. Vertical nystagmus has nothing to do with
al cohol .

THE COURT: Is that what you said or did you —-

A Yes, sir.

THE COURT: You saw vertical nystagmus?

A Yes, sir.

] DPA]:  Your Honor, | could also ask, there is problemas to
what is vertical —- where is he trained.

[ DEFENSE COUNSE]: Well, 1’11 withdraw ny objection. Let
himtestify to it.

THE COURT: Yeah, | agree that this doesn’t hurt you

[ DEFENSE COUNSEL]: Yes, | agree

THE COURT: Okay. Go ahead

-11-



NOT FOR PUBLICATION

[DPA]: And so what (indiscernible).
THE COURT: (Indiscernible) Go right to what he saw.

Q According — based on your training when you say
“nystagmus” or when you say vertical gaze nystagnmus --

THE COURT: (I ndiscernible) That’s not gonna help you no
matt er what he says. So let’s to the other one

[DPA]: Okay. Thank you, Your Honor. I guess we'll go
straight to the three parts that you conducted for the Horizonta
Gaze Nystagmus for the defendant. Did you performthe, the three
parts — you perfornmed the three parts on the defendant. Can you
pl ease tell the Court how you, how you performed the three parts.

A Okay. Well before that, | had a | ack of snooth pursuit.
I held a stimulus at about 12 to 15 inches away fromthe
(indiscernible) slightly above eye |evel. He started fromthe
(indiscernible). About two seconds, | held the stimulus and noved
it to his left and then continued again back to the center and did
it again twice on each eye and | observed nystagnus. He failed to
have | ack of smooth pursuit.

And then fromthere, | went to the maxi mum devi ation, did
the same thing, held the stinmulus the same distance 15 inches away
fromhis nose slightly above eye level and | noved the stimulus to
(indiscernible) his eyes and | observed nystagmus on both sides as
wel |l and then (indiscernible). I noved the stimulus
(indiscerni ble) and about 45 degrees and then | started to check
nystagnmus (indiscernible) and | observed nystagnus
(i ndiscernible).

Q So about three-fourth’s you observed nystagmus in both
eyes?

A Yes, sir.

[ DPA]:  Your Honor, would you like me to go into foundation
for the wal k-and-turn?

THE COURT: I don’t think you need it. I”m not | ooking at
it as a test.

[ DPA] : I understand, Your Honor.

THE COURT: I"m | ooking at just observations.

Q So what did you do before you finished, performed the HGN
on the defendant?

A Okay. Once | did the HGN, (indiscernible), I informed
the sergeant that | was gonna conduct the wal k-and-turn. |
instructed himto (indiscernible) walk-and-turn in which I was in
nmyself so in the position nmyself. And as | explained the wal k-
and-turn to himand as | explained the wal k-and-turn, | was
demonstrating the wal k-and-turn to M. Soderlund

Q Okay. And what position do you have the defendant or did

-12-
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you have the defendant in while you were expl aining the
instructions?

A Okay. He noved slightly both hands to the side of his
body, your right foot in front of your |eft foot, heel-to-toe and
that’s the starting position.

Q Okay. And as you —- and you instructed the defendant as
to how to performthe wal k-and-turn, did you also denmonstrate it?

A Yes, as | was explaining, | was denonstrating

Q Can you please tell the Court what you told the defendant
to do in how to performthe wal k-and-turn.

A Okay. Before | asked himto begin, | asked himto
(indiscernible), until | instructed himto begin. And then | went
into explaining the wal k-and-turn to him and demonstrated as well.

Q Can you please tell the Court exactly what the
instructions are.

A Okay. Once | instructed himto get into the starting
position, | instructed himto keep his hands to his side and the
first thing is to take nine steps forward and when (i ndiscernible)
he is to turn to his left and come back and take nine steps
(i ndiscernible).

Q In what manner are the nine steps taken?
A Heel -to-toe.

Q Are — when you say heel-to-toe, does that mean that the
heel -t o-toe have to be touching?

A Have to be touching, yes.

Q And while you are doing the instructions, what are you
Il ooking for on the defendant?

A Well, I’"’mlooking for if, if — during the instruction
phase if he starts to sway (indiscernible) and I'm checking to see
if his (indiscernible) and his arms move and he sways and if he
steps off line and how many steps he actually takes. And then
ask him (indiscernible) --

[ DEFENSE COUNSEL]: Your Honor, | believe he's testifying
about clues and | object to this and nmove to strike

THE COURT: It’s not objectionable; but you don’'t have to
ask him what he’s | ooking for. I don’t care. I wanna know what
he saw

[ DPA] : I understand, Your Honor.

THE COURT: I”ve seen, you know, |’ve heard 20,000 of these

Q BY [DPA]: Okay. Officer Villanueva, while you were

-13-
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giving the instructions and demonstrating the wal k-and-turn to the
def endant, what did you notice about his condition?

A Okay. Well, first of all, he started too soon. | had to
instruct himto stop and go back to the starting position. He was
swayi ng. Once he started, he didn’t touch heel-to-toe on any of
the steps. He took too many steps. He actually took ten steps
whi ch means he would be turning the wong way. When he was com ng
back, the still didn't have heel-to-toe and that's pretty nuch of
it.

Q And as he was —-- and about how far apart were his heel -

to-toe when you mentioned he m ssed heel -to-toe?
A A few inches.

Q And before you had himstart, did you make sure that he
under st ood your instructions?

A Yes, sir.

Q MWhen you denonstrated the wal k-and-turn to the defendant,
did you go through the entire nine steps to and the entire nine
steps back?

A Yes, sir.

Q Did you have any problems doing the test yourself?

A No, sir.

Q And what is the next step, next thing that you did after
you' ve compl eted the wal k-and-turn?

A After the wal k-and-turn is conmpleted, then | instruct, |
instructed himthat | was gonna give himthe one-leg stand next.
And once | instructed him | told himto watch what | was doing

and | told himbasically the instructions for the one-leg stand
which is to hold each foot (indiscernible) he desired, six inches,
approxi mately six inches off the ground, keep his hands to his
side and he's supposed to do —- | instructed himto count to 30
and in the thousands, so one one-thousand, two one-thousand, three
one-thousand and four. I told himto stop once he got to 30.

Q And when you were —- did you also denmonstrate this test
for hinP

A Yes, sir.

Q So you instructed how —- you instructed the defendant how
hi gh you wanted himto go at this point?

A Yes, sir.

Q And what did you —- and the defendant indicated he
understood the instruction, is that right?

A Yes, sir.
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Q And did he end up performng this test?
A Yes, sir.
Q And what did you observe (indiscernible)?

A Well he swayed, put his foot down several times and
that’ s when (indiscernible).

Q And when you say “several”, about how many times?
About three times.

Q And what did he do after he put his foot down three
times, | mean, each tinme?

A Well, he just (indiscernible) and continued to count.

Q As you were talking to defendant, did you notice any
condi tion about his speech pattern?

THE COURT: About his what?

[ DPA]: Speech pattern, Your Honor.

A It was slurred speech.

Q Slurred speech.

[ DEFENSE COUNSEL] : I didn’t hear that answer.

A Slurred speech.

Q BY [DPA]: So based on your observations and based on
what you heard from M. Juntikka, the other civilian witness, what

did you proceed to do?

A | —- after the three tests was conpleted, | placed
M. Soderlund under arrest.

(Foot notes supplied.)

On cross-exam nation, Oficer Villanueva acknow edged
t hat Soder| und was cooperative and provi ded the docunents that
O ficer Villanueva requested. Oficer Villanueva had no
difficulty understanding Soderlund. Oficer Villanueva al so
agreed that he did not know how hard Soderlund s car had hit the
center divider, nor whether Soderlund was wearing his seat belt

at the time. Oficer Villanueva was not aware how “shaken up”

-15-



NOT FOR PUBLICATION

Soder |l und was by the collision or how that m ght have affected
his performance on the FSTs. O ficer Villanueva acknow edged
that the ground was wet that day and that he adm nistered the
FSTs on a slight incline, on a dirt-and-gravel surface. Oficer
Vil lanueva al so admtted that he did not provide Soderlund a
straight line as a guide for the wal k-and-turn FST.

Soderlund did not present any witnesses in his defense,
but he did have his Exhibit A U S. Dep’'t of Transp., Nat’l

Hi ghway Traffic Safety Adm n., Inproved Sobriety Testing (1984),

admtted into evidence. The district court ruled as foll ows:

Thank you. Def endant will please rise. Okay. I guess
I"1r, 1"l say if we didn't have M. Juntikka’s testinony, this
woul d be a more difficult case, to say the | east.

I"I'l also indicate that probably this wasn't the ideal place

to performthe FST or I'lIl reiterate that I, | am not |ooking at
the Field Sobriety Test as a test. It’s just nore testimny about
what the defendant did. If someone driving by had seen the

defendant, they could testify just as well (indiscernible) about
it.

The officer sees it as a test as he’s making a decision
whet her to arrest the defendant and that’'s perfectly proper and
don’t know how el se you’'d do it in an objective way, but in this
case, no.

I, | am satisfied that the evidence in total satisfies the
State’'s burden. | am satisfied, first of all, that the defendant
had al cohol in his system The testimny about the defendant’s --
t he odor of alcohol on his breath is enough to establish that. It
doesn’t tell me how much. It doesn’t tell me anything about
impai rment, but it tells me that there’s alcohol. Other things
reinforce that, but they m ght be due to other things other than
al cohol . But the fact is, there is testimony there is an al coho
odor .

I"'mwilling to exclude the red eyes in this case. It’s
usually a red herring because it doesn’t matter in mpst cases. | f
you had just the evidence of red eye and no, no odor of alcohol
you woul dn’t get any al cohol finding

But | think at least the folk lore [sic] is that that’s
certainly is associated, but whether it was or not, it was there.
If it hadn’'t been observed, | suspect that [defense counsel] would
be arguing there wasn’t any evidence in the eyes. That's usually
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one of the argunments (indiscernible).

The fact is, the odor of alcohol is enough to establish the
presence of al cohol. I then have to determ ne beyond a reasonable
doubt that there was enough alcohol in M. Soderlund’'s systemto,
basically in plain English, impaired [sic] his ability to drive
safely, even substantially. I think that's a fair reading of the
test.

As | | ook at everything | have here, | am satisfied of that.
If I had only the evidence fromthe officer’s observations of the
Field Sobriety Test, | would say it’s a must [sic] closer case
but 1’ve got quite a bit more than that.

First of all, the officer said that the defendant did
st agger as he got up to approach the officer; that he did start
too soon on the heel-to-toe test, which tells me he's -- his
ability to follow instructions is comprom sed. 11, 1"l say
it’s correlated with al cohol consunption. Maybe, as | say, the
result of something else; but |, I'’mnot satisfied that that’'s the
reason for it today.

He swayed on both the heel-to-toe test and the |leg raise

Hi s speech was sl urred. He put his foot down three times which
will feel was because he couldn’'t keep his bal ance. But even if
that to be fair, |I'msatisfied the swaying is enough, when

combined with the testimny of M. Juntikka, which shows that the
defendant just clearly could not safely control his car on the
road.

Now, maybe there are other explanations for that. Maybe his
wheel s are out of bal ance. Maybe he had a heart attack. Maybe
gama [sic] rays were affecting him but the fact is, | have no
evidence of any of this. I have only evidence that the defendant

had al cohol in a way that at |east according to the way |I’ve seen
the world work the | ast 58 years seens to be the way al cohol works
in a body.

He had bad driving. He was not driving safely. It was only
at the end that he hit the wall so that hitting the wall woul dn’t
be the reason he was driving badly. I look at this and | just see
a case, this is as typical a DU case as | generally will see

I don’t have any doubt that the defendant had enough al cohol
in his systemto inpair his ability to drive safely. And in the
end, it did inpair his driving in a way that was pretty unsafe.

If | had any other explanation for it, 1'd go for it, but | don’t
It’s not on the record.

I”"’mgoing to find that the defendant is guilty as charged.
As | say, though, |I’m not considering the eyes, |I’m not
considering the HGN. The HGN is only corroborative, but it
woul dn’t make any difference if the guy had cl osed his eyes and
not taken it.

The vertical nystagmus |’'I|l agree is curious ‘cause you just
never have that. And | suppose the only argument that you can
make is that that’'s usually correlated with drugs |ike pakal ol o;

but the supreme court has told us that if you have conflicting
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evi dence of drugs and al cohol, the State is only required to
(indiscernible) to the point where they say it’'s the result of one

or the other. I"m satisfied that this is consistent with alcohol
impai rment, that there was impairment; and |’'m satisfied beyond a
reasonabl e doubt. So that is my ruling today. Now what shoul d

do about it?
1. Discussion.
Soder |l und avers on appeal that the district court erred
inallowng Oficer Villanueva to testify about Soderlund’s
performance on the field sobriety tests, because the proper

foundati on had not been laid. See State v. Toyonura,

80 Hawai ‘i 8, 26, 904 P.2d 893, 911 (1995); State v. Ferrer,

95 Hawai i 409, 430, 23 P.3d 744, 765 (App. 2001); State v.
Mtchell, 94 Hawai‘i 388, 398, 15 P.3d 314, 324 (App. 2000);

State v. Ito, 90 Hawai ‘i 225, 244, 978 P.2d 191, 210 (App. 1999);

State v. Nishi, 9 Haw. App. 516, 523, 852 P.2d 476, 480 (1993).

Soder | und ar gues:

While it appears that the district court was trying to wal k
the line between scientific test evidence and |ay evidence, the
record clearly shows that the district court improperly slipped
across this line. Wth regard to the WAT and OLS, the district
court failed to understand the significance of Villanueva’s
failure to adm nister the test according to NHTSA standards. Even
Vill anueva admitted on cross exami nation that from his
observations, he could only say that Soderlund m ght have been
under the influence. Both tests were given on a slope, on dirt
cont aining rocks, and on ground which was wet. Furt her, the WAT
was given on an imaginary |ine. It is undisputed fromthe
evidence at trial that both tests “should be given on |eve
ground, on a hard, dry, non-slippery surface, and under conditions
in which the suspect would be in no danger should he fall”

(Ex. “A” at 6 & 7). The WAT “requires a line that the suspect can

see. If a natural line is not present, draw one in the dirt with
a stick or on the sidewalk with chalk. Walking parallel to a curb
is also adequate” (Ex. “A” at 6). The conditions under which

these two tests were given in the instant case give Villanueva's
observations m nimal relevance. This case is a test book
illustration of why conpliance with NHTSA standards is mandatory.

It would have been a different matter if the district court

had limted Villanueva s testimny to what he had observed about
Soder|l und ot her than the FSTs, but the district court did not so
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limt the evidence it received. In effect, the district court

| ooked at the WAT and OLS as if it were a test and drew

concl usions from Soderlund’s performance disregarding the

condi tions under which the tests were given. Additionally, while
the district court claimed to have disregarded the HGN, the
district court’s erroneous statements that the existence of HGN in
and of itself is evidence of a central nervous system i npairnment
coupled with the district court’s criticismof Ito and Ferrer as
“very flawed’ cases calls into serious question the claimthat the
HGN evi dence was di sregarded. The district court, by neans of the
back door and stealth, did the very thing that Ito and Ferrer have
condemned. This court nmust not tolerate this patent evasion of
the rules regarding FSTs.

Opening Brief at 19-20 (footnotes omtted; enphases in the
original). Soderlund concludes that the district court’s error
mandat es reversal or vacatur

We disagree. Error vel non, nothing in the record
indicates that the district court relied upon anything other than
O ficer Villanueva' s observations of Soderlund s deneanor during
the FSTs, along with the testinonies about the preceding events.
The district court expressly disavowed reliance upon any
testinmony regardi ng Soderlund s FST performance or whet her
Soder |l und “passed” or “failed” the FSTs. Hence, there is not a
reasonabl e possibility that the error urged m ght have

contributed to Soderlund s conviction. See Toyonura,

80 Hawai ‘i at 26-27, 904 P.2d at 911-12; Mtchell, 94 Hawai ‘i at
398, 15 P.3d at 324; Nishi, 9 Haw. App. at 524, 852 P.2d at 480.
Cf. Ferrer, 95 Hawai ‘i at 430, 23 P.3d 744, 765 (the district
court erred when it expressly relied upon a police officer’s

opi nion that the defendant “failed” the FSTs, where the police

of ficer’s opinion | acked the proper foundation for

adm ssibility); lto, 90 Hawai ‘i at 245, 978 P.2d at 211 (the
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district erred because it “based the existence of probable cause

solely on the HGN test results,” where the police officer’s

opi nion | acked the proper foundation for admssibility). W
presune the district court ignored any inconpetent evidence, see
Toyonura, 80 Hawai ‘i at 27, 904 P.2d at 912; Mtchell, 94 Hawai ‘i
at 398, 15 P.3d at 324, and nere self-serving insinuations on
appeal about “the back door and stealth,” w thout real support in

the record, do not rebut that presunption:

And, as noted, the record reflects that the trial court both
assured Toyonmura that he was considering Officer Fujihara’s
testimony “only froma lay point of view’ and that the trial court
applied its independent assessment of the evidence in finding
Toyormura guilty of DU . W have no reason to construe the trial
court’s statement that “everything” that it heard about Toyonura’s
condition on the evening in question “told” it that Toyonmura was
“drunk” constituted a breach of the trial court’s prom se. See
State v. Aplaca, 74 Haw. 54, 65-66, 837 P.2d 1298, 1304-05 (1992)
(presum ng that trial court applied the correct standard of
proof).

Toyonura, 80 Hawai ‘i at 27, 904 P.2d at 912.

As for Soderlund s protestations about the conditions
under which O ficer Villanueva had himperformthe FSTs, the
wei ght to be assigned thereto was for the district court and the
district court alone. Mtchell, 94 Hawai ‘i at 393, 15 P.3d at
319 (“The appellate court will neither reconcile conflicting
evi dence nor interfere with the decision of the trier of fact
based on the witnesses’ credibility or the weight of the

evidence.” (Citations and bl ock quote format omitted.)).

-20-



NOT FOR PUBLICATION

[11. Concl usion.

Accordi ngly, the Decenber 2, 2003 judgnment of the
district court is affirnmed.

DATED: Honol ul u, Hawai ‘i, March 10, 2005.

On the briefs:
Chi ef Judge
Earle A Partington,
for def endant-appel | ant.
Associ at e Judge
Ryan Yeh,
Deputy Prosecuting Attorney,
Cty and County of Honol ul u, Associ at e Judge
for plaintiff-appellee.
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