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DISSENTING OPINION BY NAKAYAMA, J.,
IN WHICH MOON, C.J., JOINS:

I disagree with the rationale employed by the majority
to vacate the circuit court’s order granting partial summary
judgment in favor of Defendants/Counterclaimants-Appellees Thomas
Hayden Stillson and Phyllis Payne-Stillson [hereinafter,
collectively, “the Stillsons”] and against Plaintiff/Counterclaim
Defendant-Appellant Association of Apartment Owners of Maalaea
Kai, Inc. [hereinéfter, “AOAO Maalaea Kai”], inasmuch as I do not
believe that (1) voting on a leased fee purchase falls within the
realm of “operation of the property” so as to be governed by AOAO
Maalaea Kai’s bylaws under Hawai‘i Reviséd Stétutes (HRS) § 514A-
81 (19935,1 and (2) executing a limited wérraﬁty deed conveying
the fee interest already purchased by ROAO Maalaea Kai “ratifies”
the purchase. Instead, contrary to the “one véterber unit”
‘method_proffered by the majority, I believe a logical reading of
HRS § 514C-6(a) (1993)? delineates that the requisite 75%

! HRS § 514A-81 provides that “[t]lhe operation - of the property shall

be governed by bylaws, a true copy of which shall be recorded in the same
manner as the declaration. No amendment to the bylaws is valid unless the
amendment is duly recorded.”

? HRS § 514C-6(a) provides, in relevant part, as follows: .

The association of apartment owners or cooperative
housing corporation may purchase the leased fee interest in
the land; provided that at least seventy-five per cent of
the condominium unit lessees or cooperative unit lessees
approve of the purchase. If the seller is also a
condominium unit lessee or cooperative unit lessee, the
seller’s interest shall be disregarded in the computation to
achieve the seventy-five per cent requirement. As used
herein, seventy-five per cent of the condominium unit
lessees means the lessees of units to which seventy-five per
cent of the common interests are appurtenant and seventy-
five per cent of the cooperative unit lessees means
shareholders having at least seventy-five per cent of the
shares in the cooperative housing corporation.
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necessary to approve a fee conversion is calculated according to
the units in which all of its lessees voted in the affirmative,
as weighted to reflect each unit’s percentage of‘common interest.
As such, I must respectfully dissent.
I. BACKGROUND

A. General Background

In this second appeal, I reiterate only the basic
background information relevant to my discussion on remand. On
Februafy 23, 1996, AOAO Maalaea Kai, through its board of
directors, purchased the leased fee interest appurtenant to each
condominium unit at the Maalaea Kai Condominium Project (Maalaea
Kai Condominium) in Maui, Hawai‘i.? Subsequent to the fee
purchase, AOAO Maalaea Kai assessed the Stillsons a monthly “fee-
conversion surcharge" proportionate to their 1.4306% interest in

the Maalaea Kai Condominium’s common elements.? The Stillsons,

3 On December 28, 1994, AOAO Maalaea Kai amended its bylaws to allow

it to purchase the leased fee interest in the Maalaea Kai Condominium “subject
to the approval of the Apartment Owners . . . constituting [seventy percent]
of the common. interest in the [Maalaea Kai Condominium].” ‘However, on July
17, 1995, the board of directors notified the apartment owners that the lessor
was unwilling to sell the fee “contingent upon [seventy percent] of the owners
agreeing to purchase their share of the leased fee interest from [AOAO Maalaea
Kai].” Thereafter, AOAO Maalaea Kai issued “written consent ballots” to the
apartment owners, asking the owners to indicate whether they were “in favor
of” or “against” amending the bylaws “to allow [AOAO Maalaea Kai] to make an
offer to purchase the lessor’s interest in the [Maalaea Kai Condominium]
without requiring [seventy percent] of the owners to execute contracts for the
purchase of their leased fee interest.” The Stillsons voted against the
amendment. On August 11, 1995, AOAO Maalaea Kai amended its bylaws,
subsequently removing the seventy percent participation requirement for the
fee purchase. Thus, on February 23, 1996, AOAO Maalaea Kai acquired the
leased fee interest in the Maalaea Kai Condominium.

‘ On October 7, 1974, the Stillsons acquired fee simple title to
Apartment Number 209 at the Maalaea Kai Condominium and an appurtenant
undivided 1.4306% interest in the Maalaea Kai Condominium’s common elements.
The Stillsons were also granted a leasehold estate in the land appurtenant to

(continued...)



%% FOR PUBLICATION ***

however, refused to pay the assessed surcharge.
B. Procedural Background

1. Foreclosure Action

On September 25, 1996, AOAO Maalaea Kai filed a
complaint to foreclose on the Stillsons’ Maalaea Kai Condominium
unit for failure to pay the assessed “fee-conversion surcharge.”?
The Stillsons subsequently filed an answer and a six-count
counterclaim against AOAO Maalaea Kai, alleging, inter alia, that
AOAO Maalaea Kai (1) failed to obtain the necessary approval of
at least seventy-five percent of the Maalaea Kai Condominium unit
owners to purchase the leased fee interest, in violation of HRS §
514C-6(a), and improperly assessed them a ffee—conversion
surcharge,” in violation of HRS § 514C-6(c) [hereinafter, “Count
I”], and (2) wrongfully purchased the leased fee interest, which
altered the common eléments, withoﬁt.obtaining the ﬁnanimous
consent of the Maalaea Kai Condominium unit owners, in violation
of HRS chapter 514A [hereinafter, “Count IiI”].~ The parties,
however, stipulated to dismiss the complaint without prejudice
after the Stillsons paid the assessed “fee-conversion surcharges”

to avoid foreclosure.

4(...continued)
their apartment -- one of seventy-nine leasehold estates representing each of
the seventy-nine condominium units at the Maalaea Kai Condominium.

> The complaint was also filed against Pioneer Federal Savings Bank
(Pioneer Federal). All claims against Pioneer Federal, however, were
dismissed without prejudice by stipulation on April 16, 1997.

3
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2. Summary Judgment Proceedings

On July 31, 1997, the Stillsons filed a motion for
summary judgment on Count I of their counterclaim, arguing that
DAOAO Maalaea Kai (1) failed to obtain consent from the requisite
seventy-five percent of unit owners necessary to approve the fee
conversion, as mandated by HRS § 514C-6(a), and (2) wrongfully
assessed them a “fee-conversion surcharge” as a common expense,
in violation of HRS § 514C-6(c). AOAO Maalaea Kai filed a
memorandum in opposition to the Stillsons’ motion for summary
judgment, arguing that (1) the Stillsons’ reliance on HRS chapter
514C was misplaced, inasmuch as “the acquisition of the fee
interest by [AOAO Maalaea Kéi] did not involve a right of first
refusal[,]” and (2) a genuine issue of material fact existed as
to whether AOAO Maalaea Kai obtained the required seventy-five
percent approval to proceed with the fee acquisition. On October
8, 1997, the circuit court issued an order denying the Stillsons’
motion for summary judgment on Count I of their counterclaim,
holding that HRS chapter 514C “does not apply to the facts of the
above-entitled action, because the subject sale of the leased fee
interest in land under the Maalaea Kai [C]ondominium was not a
result of [AOAO Maalaea Kai’s] exercise of any right of first
refusal pursuant to said Chapter 514C.”

On December 1, 1997, the Stillsons filed a motion for
summary judgment on Count III of their counterclaim, arguing that
AOAO Maalaea Kai violated HRS §§ 514A-11 and 514A-13 “by

compelling them to participate in [AOAO Maalaea Kai’s] purchase
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of the leased fee interest” without securing the consent of all
the condominium unit owners, inasmuch as the fee purchase altered

the common elements. The Stillsons thus requested the following

relief:
1. A declaratory judgment that AOAO Maalaea Kai’s monthly
assessment of a “fee conversion surcharge” [was]
- unlawful; . v
2. A money judgment equal to the monthly fee-conversion

assessments paid by them of $4,772.80 through July 1,
1997, plus assessments through entry of a judgment i
. their  favor; and :
3. A permanent injunction barring AOAO Maalaea Kai from
assessing the Stillsons any sum that includes any fee,
charge or expense relating to its purchase of the
lease fee interest.

AOAQO Maalaea Kai filed a memorandum in oppésition to the
Stillsons’ motion for summary judgment as to Count III, arguing
that “there has been no ‘alteration’ of any common element by the
[] purchase of any leased fee interest in the land[,]” and;
thérefére, AOAO Maalaea Kail was not required to obtain one
hundred percent approval before purchasing the fee. On January
15, 1998, the circuit court entered an order granting the
Stillsons’ motion for summary judgment as to Count III of their

counterclaim, ruling:

1. AOAO Maalaea Kai is declared to have violated
[HRS] Chapter 514A . . . in purchasing the leased fee
interest in the land subject  to the Horizontal Property
Regime of the Maalaea Kai [Clondominium [], as amended;

2. [The Stillsons] are granted judgment against []
AOAO Maalaea Kai in the sum of $4,772.80, plus the sum total
of the fee conversion surcharges paid by them from July 1,
1997 through December 31, 1997;

3. [The Stillsons] are granted judgment against {]
AOAO Maalaea Kai for such additional sums as may be
established by affidavit as being a proximate result of the
collection proceedings commenced by AOAO Maalaea Kai on
account of [the Stillsons’] failure to pay the fee
conversion surcharge adjudged unlawful by this order;
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4. AOAO Maalaea Kai is permanently enjoined from
assessing the Stillsons in the future any fee, charge or
expense that relates to the purchase of the leased fee
interest in the land subject to the Horizontal Property
Regime of the Maalaea Kai [C]ondominium project, as amended.

5. Having prevailed on the Counterclaim, [the
Stillsons] are entitled to costs and expenses, including
attorneys’ fees, to the extent allowed by law.

Sﬁbsequently, on February 3,‘1998, the Stillsons filed
a motion requesting $60,199.11 in attorneys’ fees, costs/ and
expenses. The circuit‘court'awarded the Stillsons $59,675.54 in
attorneys’ fees and costs, and $6,107.29 in additional expenses.

Thereafter, on December 21, 1998, the circuit court
ehtered its findings of fact (FOFs) and conclusions of law

(COLs).® Final judgment was entered on December 21,>1998, and an

6 The circuit court specifically entered the following FOFs and
COLs:

FINDINGS OF FACT

1. By Apartment Deed dated October 7, 1974, [the
Stillsons] acquired fee simple title to apartment 209 at the
Maalaea Kai [Clondominium [] and an appurtenant undivided
1.4306% interest in the [Maalaea Kai Condominium’s] common
elements. _

2.. By Apartment Lease of even date with the deed,
the Stillsons were granted a leasehold estate in the land
that was appurtenant to their apartment. .The leasehold
estate created by the lease was one of 79 such leasehold
estates representing each of the [Maalaea Kai Condominium’s]
79 condominium apartments.

3. The Stillsons’ lease was for a term of 74 years
and nine months, from December 1, 1974 to and including
August 31, 20409.

4. For the ten (10) year period ending August 31,
2004, the Stillsons’ lease requires payment of annual rent
of $900.00. - ' : ’

5. After August 31, 2004, the annual rent payable

under the lease is to be adjusted every fifteen (15) years
to a sum equal to the fair market value of their
proportionate leasehold interest in the land. ‘
6. In September 1994, the Board of Directors of
[AORAO Maalaea Kai] sought approval of an amendment to the
bylaws to authorize purchase of the leased fee interest
conditioned on [seventy percent] of the apartment owners
(continued...)
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6(...continued)
agreeing to purchase their individual leased fee interests.
7. The proposed purchase of the leased fee interest

in the land under the Maalaea Kai [C]londominium was not a
result of [AOAO Maalaea Kai'’s] exercise of any right of
first refusal. Instead, [] AORO [Maalaea Kai] sought to
acquire the fee interest of its own initiative.

8. The Stillsons elected not to part1c1pate in the
fee conversion.

9. On December 28, 1994, an amendment to the bylaws
of [RORO Maalaea Kai] was recorded.

10. On August 15, 1995, AOAO [Maalaea Kal] caused to
be recorded in the Bureau of Conveyances a second amendment
to the bylaws that, inter alia, removed the [seventy
percent] participation requirement. .

11. Under each of the amendments, costs relating to
the purchase of the leased fee interest were deemed a common
expense of [AOAO Maalaea Kail.

12. Neither amendment to the bylaws was obtained by
the unanimous consent of the AOAO [Maalaea Kai] unit owners.
13. On January 31, 1996, the Stillsons were notified

that their monthly assessment would increase due to []
“[AORO Maalaea Kai’s] purchase of the fee.” The increase
included a $276.00 monthly “conversion surcharge” for 1996,
equal to the Stillsons’ proportionate 1.4306% ihterest in
[AOAO Maalaea Kai’s] common elements.

14. AOAO [Maalaea Kai] acquired the leased fee
interest by instrument dated February 23, 1996.
15.  RAOAO [Maalaea Kai] thereafter revised its 1996

operating budget to reflect a monthly expense to service the
“fee conversion debt.”

16. On September 25, 1996, [] AOCAO [Maalaea Kai]
filed its complaint against the Stillsons, alleging that
they had failed to pay their share of certain common
expenses on their Maalaea Kai [Clondominium apartment, which
common expenses were chargeable to apartment owners “in
proportion to the common interest appurtenant to their
respective apartment[,]” pursuant to [HRS] Chapter 514A[.]

17. The Stillsons filed their answer and
counterclaim on November 13, 1996.
18. To avoid foreclosure as a direct result of []
AOAO [Maalaea Kai’'s] actions, the Stillsons were compelled
to pay:
(a) Fee Conversion Assessments -
(through 7/1/97) $ 4,722.80
(7/2/97 - 12/31/97) : $ 1,422.90
(b) Late Fees : S 525.00
(c) Interest $ 194.71
(d) Attorneys’ Fees and Costs
to AOAO Maalaea Kai Attorneys $ 2,872.51
(e) Attorneys’ Fees and Costs
to Pioneer Federal’s Attorneys $ 1.092.17
(continued.
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6(...continued) .
Total: $10,880.09
CONCLUSIONS OF LAW
1. [HRS §] 514C-6(a) confers upon the association

authority to “purchase the leased fee interest in the land”
provided that at least seventy-five per cent [] of the
condominium unit lessees approve of the purchase.

2. Under [HRS §] 514C-6(c), “[n]lo condominium
lessee shall be compelled to participate in the purchase of
the leased fee interest of the property, but'may instead pay
lease rent to the association of owners.”

3. Based on the title of [HRS] Chapter 514C[,]
“Right of First Refusal for Condominiums and Cooperative
Housing Corporations,” and the purpose of the statutory
scheme set forth in [HRS §] 514C-2, the [clourt concludes
that the chapter is intended to apply only where the
association has first exercised a right of first refusal.

4. Because no right of first refusal was exercised
in this case, [HRS] Chapter 514C does not apply.
5. The Stillsons rely alternatively on [HRS],

Chapter 514A, entitled “Condominium Property Regimes.” [HRS
§] 514A-13(b) requires unanimous consent to any alteration
of the common interest, defined as a percentage of the
undivided interest in the common elements:

6. [1 AOCRAO [Maalaea Kai’s] purchase of the leased
fee interest operated to alter the common element. Penney
v. Ass[ociation] of [Apartment] Owners of Hale Kaanapali, 70
Haw. 469[, 470, 776 P.2d 393, 395] (1989). “‘An undivided
interest in the common elements is an undivided interest in
the whole and when that whole changes, that interest, if not

the percent, also changes.’” Id. at 471, [776 P.2d at 395
(lquoting Tower House Condo[.], Inc. v. Millman, 410 So.2d
926, 930 (Fla. Dist. Ct. App., 3d Dist. 1981)[)].

7. To enlarge the common element to include the
leased fee interest, [] AOAO [Maalaea Kai] was required to

secure the consent of all affected apartment owners to an
amendment to the declaration. - Id. at 470-71[, 776 P.2d at
395]; Assfociation] of Owners of Kukui Plaza v. City and
County [of Honolulu], 7 Haw. App. 60, 70[, 742 P.2d 974,
9811 (1987).

8. Because [] AOAO [Maalaea Kai] did not obtain
unanimous consent to amend the declaration in such a manner,
it lacked the requisite authority to purchase the leased fee
interest and could not assess a fee conversion surcharge as
a common expense. Cf. D'Elia v. Ass[ociation] of Apartment
Owners of Fairway Manor, 2 Haw. App. 347, 348[, 632 P.2d
296, 297] (1981); Rohan, 1A Condominium Law and Practice at
45.11[2] (2/97).

9. Accordingly, there is no genuine issue of
material fact that [] AOAO [Maalaea Kai] violated [HRS]

(continued...
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amended final judgment in favor of the Stillsons and against AOAO
Maalaea Kai in the amount of $70,555.63 was entered on banuary
14, 1999.7  RAOAO Maalaea Kai timely appealed, and the Stillsons

timely cross-appealed.

3. AOAO v. Stillson, No. 22310, memo. op. (Haw. Feb. 29,
2000) :

On February 29, 2000, this court, by memorandum
opinion, vacated the circuit court’s January 14; 1999 amended
judgment in favor of the Stillsons and remanded to the circuit

court for a determination of (1) whether AOAO Maalaea Kai

6(...continued)
Chapter 514A by purchasing the leased fee interest in the
land subject to the Horizontal Property Regime of the
Maalaea Kai [Clondominium [], as amended, and the Stillsons
are therefore entitled to summary judgment on Count III of
the Counterclaim.

10.  AOAO [Maalaea Kai] is prohibited from assessing
the Stillsons any fee, charge or expense that relates to the
purchase of the leased fee interest in the land subject to
said Horizontal Property Regime.

(Emphasis and some brackets in the original.)

I The judgment was amended to set forth the following dispositions:
1. By stipulation filed April 16, 1997, all claims
against the Stillsons and Pioneer Federal [] were dismissed
without prejudice, disposing.of all claims against all
parties in the [c]lomplaint;
2. Summary judgment was granted in favor of the
Stillsons and against [] AOAO [Maalaea Kai)] on Count. III of
the [c]ounterclaim by order filed herein on January 15,

1998;

3. On May 20, 1998, Counts II, IV, V and VI of the
[c]ounterclaim were dismissed without prejudice by
stipulation; ' :

4. Summary judgment -was granted in favor of [] AOAO

[Maalaea'Kai] and against the Stillsons on Count I of the
[clounterclaim by order filed herein on October 7, 1998; and

By reason of the foregoing disposition of the parties’
claims, there are no remaining parties or claims to be
adjudicated herein|.]
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satisfied the requirements of HRS § 514C-6(a), and, (2) if so,
whether the fee conversion surcharge was assessed in a fair and

equitable manner. AOAQO v. Stillson, No. 22310, memo. op. at 3,

17 n.10 (Haw. Feb. 29, 2000) [hereinafter, “memo. op.”]. 1In
reaching its decision, this court held that (1) HRS § 514C-6(a)
applies whenever an association of apartment owners purchases a
leased fee interest, memo. op. at 12-15; (2) the circuit court
erred in applying the unanimity requirement of HRS § 514A-13(b),
memo. op. at 16; (3) there was a genuine issue of material fact
with regard to the percentage of owners who voted in favor of
AOAO Maalaea Kai’s fee purchase, memo. op. at 17; and (4) the
mere assessment of a fee conversion surcharge does not trigger
HRS § 514C-6(c), memo. op. at 19-20.

4. Motion for Repavment .of Vacated Judgment

-On June 23, 2000, AOAQO Maalaea Kai filed a motion for
order of immediate repéyment of the vacatedvaménded.judgment in
the amount of $§2,778.008 plus interest. Relying on HRS § 636-16
(1993),° AROAO Maalaea Kai argued that the circuit court should

award them prejudgment interest at the rate of ten percent per

8 On January 14, 1999, the circuit court entered an amended final

judgment in favor of the Stillsons in the amount of $70,555.63. On March 31,
1999, the circuit court entered its garnishment order regarding American
Savings Bank, garnishing $72,778.00 from AOAO Maalaea Kai'’s account, which
included post-judgment attorneys’ fees and costs.

° HRS § 636-16 provides:

In awarding interest in civil cases, the judge is authorized
to designate the commencement date to conform with the
circumstances of each case, provided that the earliest
commencement date in cases arising in tort, may be the date
when the injury first occurred and in cases arising by
breach of contract, it may be the date when the breach first
occurred.

10
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annum, inasmuch as “the Stillsons have had the use of the
garnished funds since April 2, 1999. The Hawaii Supreme Court
has found that they were not entitled to such monies at this
time. Accordingly such funds should be immediately returned.”

On July. 13, 2000, the Stillsons filed a memorandum in
opposition to AROAO Maalaea Kai’s motion for order of repayment,
contending that AOAO Maalaea Kai’s motion was premature and
unfounded. The Stillsons argued that, because this court -
remanded for a determination of whether AOAO Maalaea Kai obtained
the necessary seventy-five percent approval for the fee
conversion, that issue “is ripe for summary adjudication, [and]
it would be premature to burden the Stillsons with the obligation
to .repay the subject attorneys’ fees when, on the conclusion of
this case, ‘it may be determined that they are entitled to those
fees as having substantiated their claims.” Thé Sﬁillsons
moreover maintained that the circuit court, sittiﬁg in equity,
had the séﬁnd discretion to maintain thé status quo pending a
decision on the merits and reminded the circuit court that AOAO
Maalaea Kai originally failed to “avail itself of the opportunity
to pdstva supersedeas bond within the period of time allowed” to
stay enforcement of the judgment.!® The Stillsons further
explained‘that AOAO Maalaea Kai “has recorded a [l]lien as to at

least part of the amounts in cbntroversy.”

Lo The circuit court declined to grant AOAO Maalaea Kai’'s request for

relief from its failure to post a supersedeas bond within the period of time
allowed, and, thereafter, permitted the Stillsons to enforce the judgment.

11
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On July 21, 2000, the circuit court held a hearing on
AOAO Maalaea Kai’s request for order of repayment. At the

hearing, AOAO Maalaea Kai’s attorney argued that

[the Stillsons] have money that belongs to us, that there’'s
no basis for them to hold onto that money. If they believe
they are going to win on the seventy-five percent issue,
they will have opportunity to collect from us. We have
sufficient assets, [AOAO Maalaea Kai], and they have been
assured sufficient assets, so there’s no basis to hold onto
-- these funds don’t belong to them. )

If your Honor is at all inclined to let them hold onto
the money, they should at least be required to post bond in
the amount of one hundred fifty percent of the amount at
issue. That will give us some protection that the money
will be there when we're ready to collect it.

Again, we are ready to collect it now. There’s no
reason to hold onto it. They have been holding onto it for

" over a year, and the interest by the way on that as of July
31, assuming it takes us ten days to repay nine thousand six
hundred ninety dollars and forty-seven cents, which would

-mean the total amount they should be repaying to us is
eighty-two thousand four hundred sixty-eight dollars and
forty-nine cents. That is a considerable sum of money for
these individuals, and we are concerned, your Honor, that
they will be dissipating their assets in the meantime.

(Some'formatﬁihg‘omitted}) The circuit court, however, responded
that ' ' '

[alfter reviewing this matter, the [c]ourt notes that‘[AOAO
Maalaea Kai] could have posted a bond on this matter and not
ended up being garnished, and there wouldn’t have been any
transfer of funds. The matter is still in flux as far as
what the final resolution of the case is going to be.

It appears, also, from the record that [AROAO Maalaea
Kai] has a lien on the apartment to secure its position, and
so under those circumstances I am not going to take any
action at this time to require repayment. I am going.to
deny the motion.

The circuit court subsequently denied AOAO Maalaea Kai’s request
for repayment of the monies obtained by the Stillsons in

satisfaction of the January 14, 1999 amended judgment.

12
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5. Remand Proceedings

On July 20, 2000, the Stillsons filed a motion for
partial summary judgment on the first remanded issue, arguing
that AOAO Maalaea Kai violated HRS § 514C-6(a) by purchasing the
fee interest without the requisite seventyffive percent approval,
and, therefore, the Stillsons should not be compelled to pay
their proportionate share of the expenses incurred in acquiring
the fee. AOAO Maalaea Kai filed a cross-motion for summary
judgment, maintaining that it met the requirements of HRS § 514C-
6(a), and, in the alternative, if the circuit court determined
that it failed to obtain seventy-five percent approval, the
“savings provisions” of HRS §§ 514C-4 and 514C-6(b) validated the
fee purchase, which the circuit court subsequently denied.

On October 4, 2000, a hearing was held on the
Stillsons’ motion. AOAO Maalaea Kail argued that the “one vdte
per unit” method set forth in the bylaws applied to the fee
purchase. The Stillsons, however, proffered a fractionalized

voting construct:

[STILLSONS’ COUNSEL]: Let me give you a real basic
example.

In this case, you had, I believe, varied categories of
apartments. There is one category, the smaller units
represented approximately .94 percent of the common
interest. And then there was another category of
apartment [s] that represented 1.414 of the common  interest.
I think there might have been one in between. But let’'s
just say those two, you have two apartments, a large
apartment and a small apartment. '

Okay. And let’s first posit just to illustrate how
this weighting mechanism works. If there is one lessee of a
given apartment, and that apartment represents 1.414 of the
[percentage common interest (]JPCI[)] and that individual
voted in favor of the fee conversion, then 1.414 would go
into the percentage or into the account to determine if the
[seventy-five] percent requirement was made, was met.

13
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Now, let’s say that that particular apartment, the
1.414 has two owners, okay, two lessees. Our position is in
order for that 1.414 to be counted, both lessees have to
vote in favor of the fee conversion.

If only one votes, then half of that 1.414 would count
and we glve them credit. We don’t throw out’ the vote.

We give them credit for each lessee that actually
signed the consent.

THE COURT: So your position is that both have to vote
to count the unit?

[STILLSONS’ COUNSEL]: To count the 1. 414

THE COURT: What if only one votes?

[STILLSONS’ COUNSEL]: Then you count half of the PCI.
And that is clearly what the legislature -- I mean, that is
clearly what the statutory language says, when it refers to
the lessees voting the percentage common interest

appurtenant to their apartments.

At the conclusion of the hearing, the circuit court granted the

Stillsons’

follows:

motion for partial summary judgment, ruling as

Based on the arguments that have been presented and
the record that is before the [c]ourt here, and the
memorandums of [c]ounsels, the [c]lourt is going to find that
the 1995 ballot is the act in issue that requires the 75
percent vote, which is required by [HRS §]1 514C- 6(a) which
it refers to in the remand from the Supreme Court in this
case.

And so the question is whether that standard was met,
and also whether, if it was, whether the conversions
surcharge was assessed in a fair and equitable manner. .

The [c]ourt is convinced that the -- under the plain
reading of the statute, the [Stillsons’] view of that it
must be [seventy-five percent] of the lessees, [seventy-
five] who hold [seventy-five] percent of the common interest
[alppurtenant is the common view. And based upon the record
before the [clourt, finds that that was not the case in this
situation. S

And then, and it also finds there was no ratification
by the [Stillsons] and that there was no ratification by the
subsequent DROAs or deeds, and finds also that the -- both
with respect to DROA and deeds, using the standard that I
have just stated for [HRS §] 514C- 6(a) was less than
[seventy-five] percent in each case.

On the question of the so-called savings clauses whlch
are [HRS §§] 514C-4 and 514C-6(b), it is the [clourt’s view
that that does -- is not -- does not contemplate vitiating
the [seventy-five] percent requirement at [HRS §] 514C-6(a) .
It may well be that the -- that the transfer could not be
attacked by the lessor or other parties, but it does not
justify the assessment of the surcharge against the
defendants where the [seventy-five] percent requirement of

14
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[HRS §] 514C[-6(a)] was not met.

Then the next question is whether or not Act 241,
which seems to, on its face, apply retroactively.

The [clourt finds that it was the intention of the
legislature to in fact do that, based on the fair reading of
the language of the act itself. But under the Koolau Ranch
case finds that is a violation of obligations of contract
under Article 1 Section 10 of the United States
Constitution. And so I will hold that that does not apply

s to the situation of the [Stillsons] and therefore the
convergence surcharge was not fairly and equltably imposed
and the request will be granted. .

On November 29, 2000, the circuit court entered its
written FOFs, COLs, and order granting the Stillsons’ motion for
partial summary judgment on Count I of their counterclaim,
concluding that AOAO Maalaea Kai failed .to meet the statutory

seventy—five percent lessee approval threshold:

FINDINGS OF FACT

1.0 In its Memorandum Opinion, filed herein on
February 28, 2000, the Supreme Court ruled that [AOAO
Maalaea Kai’s] purchase of the subject leased fee interest
in the land was governed by [HRS §] 514C-6(a).

2. The Supreme Court thereupon remanded this cause
for a determination of whether [AOAO Maalaea Kai] met the
requirements of [HRS §] 514C-6(a).

3. [AOAO Maalaea Kai] sought to meet the
requirements of [HRS §] 514C-6(a), inter alia, through the
1995 Written Consent to an amendment of [AOAO Maalaea Kai’s]
bylaws.

4. Fewer than [seventy-five percent] of the unit -
lessees actually signed the 1995 Written Consent.

5. The 1995 Written Consent was signed by unit
lessees representing 66.9518% of the common interest.

6. Sales of units representing less than [fifty

- percent] of the common interest closed at the time of [AOAO
.Maalaea Kai’s] purchase of the leased fee interest in
February 1996. o - : -

7. [AOAO Maalaea Kal] began assessing the Stillsons
a fee-conversion surcharge of $276.00 per month in March
1996.

CONCLUSIONS OF LAW
1. [HRS §] 514C-6(a) provides in relevant parti
The association of apartment owners or cooperative

housing corporation may purchase the leased fee
interest in the land; provided that at least seventy-

15



*%%* FOR PUBLICATION ***

five percent of the condominium unit lessees approve
of the purchase. : oo

2. [HRS §] 514C-6(a) is. unambiguous.

3. The quoted text may be read as requiring the
affirmative vote of seventy-five percent [] of the
condominium unit lessees, as weighted to reflect the
percentage common interest appurtenant to each such unit,
without creating a result that is absurd or 'inconsistent
with the purposes of the statute.

4. [AOAO Maalaea Kai] failed to meet the [seventy-
five percent] lessee approval requirement of [HRS §] 514-
C(6) (a) [sic] in purchasing the leased fee interest.

5. [AOAO Maalaea Kai’s] conveyance of the fee
interest appurtenant to certain condominium units to their
respective owners after acquiring the fee lnterest did not
validate the original purchase by “ratification.

6. The savings clause found in [HRS] §§ 514C-4 and
514C-6(b), to the extent either provision could be read as
validating a purchase without [seventy-five percent] lessee
approval, may not be read as allowing [AOAO Maalaea Kai] to
assess the costs of acquiring the leased fee interest. To
read the “savings” clause more broadly would vitiate the
requirement of [seventy-five percent] lessee approval.

7. While the Legislature may have intended Act 241
to be retroactive, application of the “savings” clause to
permit assessment of the Stillsons for a share of fee
conversion costs, under the circumstances of this case,
would violate the Contracts Clause of the Unlted States
Constitution.

ORDER GRANTING DEFENbANTS/COUNTERCLAIMANTS
THOMAS HAYDEN STILLSON AND PHYLLIS ANN
PAYNE-STILLSON’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Based on the foregoing [FOFs] and [COLs], IT IS HEREBY
ORDERED:

1. The Stillsons’ Motion for Partial Summary:
Judgment be and the same is hereby granted on Count I of the
. [c]lounterclaim;

2. Judgment shall be entered in their favor and
against [AORO Maalaea Kai] in the amount of $11,964.00,
which represents the following:

Fee conversion assessments

(March 1996 through 7/1/97) $4,772.80
(7/2/97 through 12/31/97) $1,422.90
Reimbursement of Late Fees . $ 525.00
Reimbursement of Interest $ 194.71

Attorney’s fees and costs paid
to [AOAO Maalaea Kai'’s] attorneys $2,872.51
Attorney’s fees and costs paid

to Pioneer Federal’s attorneys $1,092.17
Costs _

(through 11/30/97) - $ 839.90
Interest o
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@ 10% from 1/14 to 4/1/99 $ 244.01
TOTAL $11,964.00

(Some formatting omitted.) Judgment was subsequently entered in
favor of the Stillsons and against AOAO Maalaea Kai on Count I of
the Stillsons’ counterclaim in the amount..of $ll,964.00 on
December 27, 2000. ' ‘

The Stillsons, however, filed motions to amend (1) the
November 29, 2000 written FOFs, COLs, and order, and. (2) the
December 27, 2000 judgment, requesting the clrcuit court to
include a protective provision precluding AOAO Maalaea Kai from
further assessing them fee conversion surcharges, late fees,
interest, and other related chargeslaccruing after December 31,
1997. On February 27, 2001, the circuit court granted. the
Stillsons’ motion to amend thé November 29, 2000 FOFS; COLs, and

order, amending the COLs by adding the following:

8. The Stillsons have no liability to [AOAO Maalaea
Kai] for any sums relating to the purchdse of the fee
interest assessed after January 15, 2000, including any fee
conversion expense or surcharge. -

9. [ACAO Maalaea Kai] may not lawfully 1nclude in
its periodic billing of maintenance or other common expenses
rendered to the Stillsons any sums relating to the purchase
of the fee interest, including any fee conversion expense or
surchargel[, ]

and the order by adding the following:

3. That [AOAO Maalaea Kai] be and the same is
hereby permanently enjoined from collecting or attempting to
collect from the Stillsons, or either of them, any fee,
charge or assessment in connéction with. [AOAO Maalaea Kai'’s]
purchase of the fee interest, including without limitation
the billing of fee conversion expenses as an element of the
common area maintenance expenses.

On April 9, 2001, the circuit court entered an order granting the

Stillsons’ motion to amend the December 27, 2000 judgment.
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Thereafter, on April 10, 2001, the circuit court
awarded the Stillsons $50,135.47 in attorneys’ fees, costs, and
expenses. An amended final judgment (1) awardiné the Stillsons
$51,839.30% in fee conversion assessmehts, laté fees and
interest, attorney’s fees and costs, and costs and interest, and
(2) permanently enjoining AOAO Maalaea-Kai‘from'collecting or
attempting to collect any assessments ﬁelated to the fee
purchases from the Stillsons was subsequently entefed on May 2,

2001. AOAO Maalaea Kai timely appealed.??

1 The May 2, 2001 amended final judgment awarded the Stillsons “[a]
money judgment in the amount of $51,839.30, representing fee conversion
assessments, late fees and interest, [].attorneys’ fees and costs, [and] costs
and interest[.]” However, based on the circuit court’s April 10, 2001 order
awarding the Stillsons $50,135.47 in attorneys’ fees, costs, and expenses --
$104,970.68 in attorneys’ fees and $7,682.62 in costs and reimbursable
expenses, less $62,517.83 previously recovered -- the May 2, 2001 amended
judgment appears to miscalculate the actual amount awarded.

12 On appeal, ROAO Maalaea Kai raises fourteen points of error, which
may be consolidated into the following seven arguments: (1) the circuit court
erred in finding and concluding that AOAO Maalaea Kai failed to obtain
approval from the requisite seventy-five percent of unit owners needed to
purchase the leased fee interest in the .Maalaea Kai Condominium pursuant to
HRS § 514C-6(a); (2) the circuit court erred in determining that conveyance of
the fee interest to réspective unit owners after the fee was purchased did not
validate the original fee purchase by ratification; (3) the circuit court
erred in concluding that the savings clauses found in HRS §§ 514C-4 and 514C-
6(b), to the extent either provision could be read to validate the fee
purchase without seventy-five percent approval, cannot be read to permit AOAO
Maalaea Kai to assess costs resulting from the fee purchase and violated the
Contracts Clause of the United States Constitution; (4) the circuit court
erred in ruling that AOAO Maalaea Kai did not assess fee conversion expenses

in a “fair and equitable manner,” as mandated by HRS § 514C-6(a) (3); (5) the
circuit court erred in awarding the Stillsons attorneys’ fees, costs, and
expenses; (6) the circuit court erred in ruling that AORO Maalaea Kai was not

entitled to repayment of the January 14, 1999 amended final judgment; and (7)
the circuit court erred in determining that the Stillsons were not liable to
AOAO Maalaea Kai for any expenses incurred in the fee conversion.
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II. DISCUSSION

A. A logical reading of HRS § 514C-6(a) compels that only the
percentage of common interest attributed to those units in
which all of its lessees agreed to the fee purchase will
count towards the requisite seventy-flve percent necessary
to approve a fee conversion. :

On appeal, AOAO Maalaea Kai first argues that the
circuit court erred in finding and concluding that it failed to
obtain the requisite seventy-five percent approval needed to
purchase the fee, as required by HRS § 514C-6(a). AOAO Maalaea
Kai’s primary contention is the method of.calculating-the
requisite seventy-five percent. Acknowledging that HRS § 514C-
G(a) fails to expressly delineate how the seventy-five percent is
calculated, AOAO Maalaea Kai argues that the appropriate, and
seemingly rational method of calculation is “one vote per unit,”
as set forth in its by-laws. AQAO Maalaea Kai thus maintains
that, in light of the “one vote per unit” method, at least
seventy-five percent of the unit_ownerg approvéd the fee purchase
based on the 1994 ballots, 1995 written consents, leased fee
interest sales contracts, and limited warranty deeds.

The Stillsons, however, argue that the voting method
prescribed under HRS § 514C-6(a) envisions a fractionalized
computation -- calculating the seventy-five percent approval
requirement according to the interest actually owned by each
lessee voting in the affirmative.

I agree with the Stillsons to the extent that all
lessees are entitled to vote on the fee purchase. However,

contrary to the majority’s interpretation of the voting construct
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implicated under HRS §

514C-6(a), a more logical reading of HRS §

514C-6(a) delineates that, because the percentage of common

interest appurtenant to each unit remains undivided, in order for

a unit’s percentage of
requisite sevénty—five

514C-6(a), all lessees

for the fee conversion.

three lessees, and one

that unit’s percentage

common interest to count towards the
percent approval prescribed under HRS §
within the unit must affirmatively vote
In other words, if a unit is owned by
lessee votes against the fee purchase,

of common interest appurtenant will not

count towards the seventy-five percent approval required to

validate a fee cdnversion; notwithstanding the affirmative votes

of the remaining two lessees.

1. The plain language of HRS § 514C-6(a) dictates that

approval of a fee conversion is valid if the lessees of

units to which at least seventy-five percent of the

- common interests are appurtenant approve of the

urchase.

Under Hawaii’

s Condominium Leased Fee Purchase Act,

condominium associations have authority to purchase the leased

'feé interest in the land under a condominium project.

Specifically, pursuant

to HRS § 514C-6(a),

[tlhe association of apartment owners or cooperative housing
corporation may purchase the leased fee interest in the
land; provided that at least seventy-five per cent of the
condominium unit lessees or cooperative unit lessees approve

.of the purchase. If the seller is also a condominium unit
lessee or cooperative unit lessee, the seller’s interest
shall be disregarded in the computation to achieve the
seventy-five per cent requirement. As used herein, seventy-
.five per cent of the condominium unit lessees means the

lessees of units to which seventy-five per cent of the
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common interests are appurtenantl.lﬂ
(Emphases added.) Indeed, the plain language of HRS § 514C-6(a)
expresses that approval.of the fee purchased by the association
of apartment owners is effectlve as long as the lessees of units
to which at least seventy-five percent of the common interests
are appurtenant approve of the purchase. HRS § 514C-6(a ) s
however, does not expressly delineate the method used in
calculating the requisite seventy-five percent when a unit is

held‘by more than one lessee.

2. The maijority’s reliance on AQOAQO Maalaea Kai’s bylaws to
: proffer a “one vote per unit” voting method is

nmisplaced.

The majority posits that AOAO Maalaea Kai’s bylaws
“control on the question of how the votes are to be calculated.”
“Majority at 13-20. Relying on HRS § 514Ae81, the'majority
implicates_AOAO Maalaea Kal’s bylaws to propose the “one vote per
unit” voting  construct under HRS § 514C-6(a). I disagree with
the majority;a lmportation. ' :

»“‘Operation of the property’ means and includes the
admlnistration, fiscal management, and operation of the property
and maintenance, repalr, and replacement of, and the making of
any'additlons and improvements to, the common elements.” HRS §
514A-3. As contemplated under HRS § 514A-3, “operation of the
property" necessarlly entalls the maintenance, management, and

daily operations of the condominium property. Indeed, voting on

13 The legislative history of HRS § 514C-6(a) does not provide any
reason behind, or the significance of, requiring seventy-five percent
approval. See Sen. Conf. Comm. Rep. No. 214, in 1988 Senate Journal, at 674;
Hse. Conf. Comm. Rep. No. 88-88, in 1988 House Journal, at 799.
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the purchase of a leased fee interest does not encompass the
maintenance or management of the condominium property, and is not
a function of the condominium property’s daily operations.
Nevertheless, the majority insists, through appiication of the
dictionary definition of “administration,” that “voting on the
leased fee purchase is implicated in the ‘administration’ of the
property([,]” inasmuch as “voting procedures would constitute
‘practices’ and ‘rationalized techniques’ that associations
‘employ[] in achieving the objectives or aims of an
organization[.]’” Majority at 14-15 (some brackets in the
original and some added). The majority’s assertion is
inapposite. 1In the context of the “operation” of the condominium
property, as contemplated under HRS § 514A-3, voting on the
purchase of a leased fee interest by a condominium association
does not fail within the scope of its “administration.”
Accordingly, conversely to the majority’s interpretation, it
cannot reasonably be inferred that voting on the purchase of a
leased fee interest falls within the scope of “operation of the .
property” so as to be governed by AOAO Maalaea Kai’s bylaws;

Moreover, the majority’s steadfast adherence to AOAO
Maalaea Kai’s bylaws to interpret the voting method contemplated
under HRS § 514C-6(a) is misguided. AOAO Maalaea Kai’s bylaws
dictate the “one vote per unit” voting method ékpréssly in terms
of voting at board meetings -- not for fee purchases:

2. Voting Owners. There shall be one “Woting
Owner” of each apartment. The voting owner, who need not be
an owner, shall be designated by the owner or owners of each
apartment by written notice delivered to the Board of
Directors. . . . 1In the absence of any such designation,
the owner or owners of an apartment shall be deemed. to be
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the voting owners of such apartment, and, if any apartment
be owned by more than one owner (and whether such owner
‘shall hold such apartment jointly, commonly or by the
entireties), any one of such owners present in person at any
meeting of the Association shall be deemed to be the voting
owner of such apartment, and if there be more than one of
such owners present at any meeting, and if there be any
dispute among them as to which of them shall be deemed to be
‘the voting owner of such apartment, then the majority of
them then present shall select a voting owner[.]

-As such; AOAO Maalaea Kai’s bylaws are tangential.

- The majority, however, implores application of the
“voting owner” provision set forth in AOAO Maalaea Kai’s bylaws.
Looking outside the governing statute, the majority advocates the
“one vote per unit” method, focusing on the required contents of
a condominium association’s declaration, as set forth under HRS §
514A-11(6):

The “voting owner” provision in the bylaws is

consistent with. the Condominium Property Act, chapter 514A.

HRS § 514A-11(6) (1993) mandates that condominium-

association declarations “shall express . . . [t]he

percentage of undivided interest in the common elements

appertaining to each apartment and its owner. for all

purposes, including voting[.]” Thus, [AOAO Maalaea Kai's]

bylaws, requiring multi-owner apartments to designate a

representative “voting owner” for purposes of casting a

vote, comports with HRS § 514A-11(6), which mandates an

“owner” for the purpose of “votlng” be 1dent1f1ed in the

" declaration.
Majority at 17-18 (ellipsis in the orlglnal) (some brackets in
the original'and some added) (footnotes and empha51s omltted)
Inasmuch as AOAO Maalaea Kai’s declaration was recorded on Aprll
9, 1974, prlor to the enactment of the “Condomlnlum Property
" Act,” no owner designation was declared. Nevertheless, the plain
reading of HRS § 514A-11(6)'s “owner” designation does not
necessitate a “single” or “sole” designee. If the legislature

desired a single “voting owner” designation, it could have easily
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required as much. The legislature, however,.designated only the
requirement that a condominium association’s declaration include
each condominium units “owner for all purposes, including
voting.” Thus, “multi-owner apartments” are not mandated to
designate a single representative for purposes of voting.

3. A logical reading of HRS § 514C-6(a) delineates that a
condominium association has. authority to purchase the
fee interest in the land if the units in which all of
its lessees voted in the affirmative, as weighted to
reflect each unit’s percentage of common interest,
collectively amounts to seventv-five percent.

Indeed, in construing the method of calculation
implicit in HRS § 514C-6(a), this court must be mindful of its

duty with respect to statutory construction:

[When construing a statute, this court must] ascertain and
give effect to the intention of the legislature, which is to
be obtained primarily from the language contained in the
statute itself. And we must read statutory lanquage in the
context of the entire statute and construe it in a manner
consistent with its purpose.

This court may also consider the reason and spirit of the
law, and the cause which induced the legislature to enact it
. to discover its true meaning. Laws in pari materia,
or upon the same subject matter, shall be construed with
reference to each other. What is clear in one statute may
be called upon in aid to explain what is doubtful in
another.

State v. Sullivan, 97 Hawai'i 259, 262, 36 P.3d 803, 806 (2001)
(citations and internal quotation marks omitted) (emphases
added) . Thus,_f[a] rational, sensible.énd practiéal.
interpretation [of a statute] is preferred.tovone which is

unreasonable or impracticable.” Bowers v. Alamo Rent-A-Car,

Inc., 88 Hawai‘i 274, 277, 965 P.2d 1274, 1277 (1998) (explaining

that, because the legislature is presumed not to intend an absurd
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result, legislation should be construed to avoid, if possible,
inconsistency, contradiction, and illogicality) (internal
quotation marks and citation omitted) (some brackets in the
original and some added). Accordingly, if the legislature
intended “one vote pef unit,”ias-AOAO Maalaeé Kai and the
majority proffer, it}would have expressly provided as much. The
.simple fact that this vofing mechanism is nof expressly provided
for under HRS § 514C-6(a) is telling. S
Consistent with established statutory construction
principles,‘a logical reading of the method of calculating the
- seventy-five pefcent‘threshdld reqﬁiremeﬁt implicated under HRS §
514C-6(a) designates that each lessee holding an interest in a
~unit vote in the,affirmative for that unit’s percentage of common
interest to be attributed to the seventy-five percent threshold.
HRS § 514C-6(a) specifically”instructs that “sevent&—five.per |
cent of the condominium unit lessees means the lessees of units

to which seventy-five per cent of the common interests are

agpurtenant[.]" (Emphasis added.) The common interest is “the
percentage of undivided interest in the common elements
appertaining to each apartment, as expressed in the declaration,

- and any‘specified percentage of thé common interests means such
percentage of the undivided intereéﬁs in the aggregate.” HRS §
514A-3 (emphasis added). A condominium unit lessee, moreover, 1is
“an individual or individuals bwning or leasing'a condominium

» unit situated on leasehold land.” HRS § 514C-1 (emphasis added).
Reading HRS §§ 514A-3, 514C-1 and 514C-6(a), in pari materia,

compels that (1) each lessee holding an interest in a unit be
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allowed to vote on the fee purchase, and (2) in order for a

unit’s attributed percentage of common iﬁterest to count towards .
the requisite seventy-five percent threshold necessary to approve
the fee conversion under HRS § 514C;6(a), each lessee within the

unit must vote in the affirmative.!* For example, as previously

14 The majority faults my interpretation of the voting construct
implicated under HRS § 514C-6(a) as a “piecemeal reconstruction of HRS § 514C-
6[,]” claiming that the “import([ation] of definitions from outside the
governing statute, HRS § 514C-6, would not produce a correct. result.”
Majority at 12 n.8 (emphasis omitted). The majority further avers that

[i]t would appear evident that if the legislature desired
that every lessee holding an interest in a single apartment
‘vote in the affirmative before the PCI in the apartment
would be attributed to the 75% threshold, it could have
easily required the “unanimous”  consent of all owners of a
condominium. The legislature, however, designated only the
ultimate condition in HRS § 514C-6(a), the requirement of an
affirmative vote from 75% of the common interests
appurtenant to the units, and not 75% of the common
interests appurtenant to the units in which every individual
lessee votes in the affirmative. ' " :

Majority at 13. The majority’s criticism is unavailing.

The legislature did not expressly delineate the method used in
calculating the requisite seventy-five percent threshold when a unit is held
by more than one lessee. As such, this court is duty-bound to read HRS §
514C-6(a) “in the context of the entire statute and construe it in a manner
consistent with its purpose.” Sullivan, 97 Hawai‘i at 262, 36 P.3d at 806.

In accord with this duty, I am mindful that “laws in pari materia, or upon the
same subject matter, shall be construed with reference to each other. What is
clear in one statute may be called upon in aid to6 explain what is doubtful in
another.” HRS § 1-16 (1993); see also Barnett v. State, 91 Hawai‘i 20, 31,

979 P.2d 1046, 1057 (1999). ’

Hence, because the legislature did not define the voting method
necessary to calculate the seventy-five percent threshold, I looked to the
Condominium Property Act (HRS chapter 514A) and the Condominium Leased Fee
Purchase Act (HRS chapter 514C), which govern condominium properties in
Hawai‘i, for guidance. Based on the plain definition of “common interest”
delineated under the Condominium Property Act, and the plain definition of
“condominium unit lessees” delineated under the Condominium Leased Fee
Purchase Act, .I construed HRS § 514C-6(a)’s designation to mean that each
lessee holding an interest in a unit vote in the affirmative for that unit’s
percentage of common interest to be attributed to the seventy-five percent
threshold. Reading in pari materia the definitions expressed by the
legislature, and consistent with the purpose of Hawai‘i’s Condominium Leased
Fee Purchase Act, my interpretation of the voting method implicated under HRS
§ 514C-6(a) is proper.
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illustrated, if a unit is owned by three lessees and one lessee
votes against the fee purchase, that unit’s percentage of common
interest, in its entirety, will not count towards the requisite
seventy-five percent, notwithstanding the affirmative votes of
the other two lessees. It therefore follows that, in order to
approve a fee conversion under HRS § 514C-6(a),. the units in
which all of its lessees voted in the affirmative, as weighted to
reflect each unit’s percentage of common interest, must
collectively amount to seventy-five percent. The logical import
of this voting mechanism is consistent -with the legislature’s
intent to “protect the rights of both lessors and lessees|[,]” see
Sen. Stand. Comm. Rep. No. 2094, in 1988 Senate Journal, at 903;
Hse. Stand. Comm. Rep. No. 1061-88, in 1988 House Journal, at
1218, and “facilitate and encourage voluntary lease to fee
conversions of condominium projects in an efficient and
economical manner[,]” see 1999 Haw. Sess. L. Adt 241, § 1 at 743.
Thus, contrary to the “one vote per unit” method advanced by AOAO
Maalaea Kai and the majority, and the fractional voting construct
proffered by the Stillsons, a rationél, and more preferable,
interpretation of HRS § 514C-6(a), permits all unit lessees to
vote on a fee conversion, and, only the pércehtage of common
interest attributed to those units where all of its lessees voted
in the affirmative will count towards the requisite seventy-five
percent necessary to approve the fee conversion.

In the instant case, ‘the circuit court was convinced
that “undér the plain reading of [HRS § 514C-6(a)], the

[Stillsons’] view of that it must be [seventy—fiﬁe] percent of
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the lessees, [seventy-five] who hold [seventy—five] percent of
the common interest [a]ppurtenant is the common view.” 'Thus, in
granting partial summary judgment in favor of the Stillsons on
Count I of their counterclaim, the circuit court concluded, inter
alia, that HRS § 514C-6(a) “may be read as requlrlng the
affirmative vote of seventy-five percent [] of the condomlnlum
unit lessees; as weighted to reflect the percentage common
interest appurtenant to each such unit,” and, subsequently,
“[AOAO Maalaea Kai] failed to meet the [seﬁenty—five percent]
lessee epproval requirement of [HRS §] 514-C(6) (a) [sic] in
purchasing the leased fee interest.” Viewing these circumstancee
in the light most favorable to AOAO Maalaea Kai, there exists a
genuine issue of material fact as to whether AOAO Maalaea Kal
obtained the necessary seventy five percent approval to valldate
the fee conversion. Summary judgment was therefore precluded
with regard to the seventy-five percent requlrement of HRS §
514C-6(a) .

B. Execution of the limited warranty deeds did not constitute
“ratification” so as to affirm the 1995 written consents and
approve the fee purchase.

The majority maintains that more than 75% of the owners

approved the fee purchase through “ratification[,]” inasmuch as

[bly signing the deeds, any purportedly non-consenting
owners “manifest[ed]” an “election” to “treat the act [of
the signing owner] as authorized,” thereby constituting
affirmance of the 1995 consents. This affirmance, in turn,
gave “effect [to any questionable consents] as if originally
authorized” by the purportedly non-consenting owner and
resulted in ratification.

Majority at 28 (some brackets in the original and some added).

‘The majority’s assertion is misguided.
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Ratification rests on principles of agency and is
defined as “the affirmance by a persen of a prior act which did
not bind him but which was done or professedly done on his

account, whereby the act, as to some or all persons, is given

effect as if originally authorized by him.” Maui Fin. Co., Ltd.
v. Han, 34 Haw. 226, 230 (Terr. 1937) (citing Restatement of
Agency § 82, at 197 (1933)). Such affirmance can be>established '
by any conduct manifesting to treat an unauthorized act as
authorized or conduct.justifiable oﬁiy'if thefe were sﬁch an
election. Id. (citing Restatement»ef‘Agency § 83, at 198

(1933)). Ratification, therefore, reQuifes “(1) the existence of
a principal(,] (2) an act done by a pufported agent[,] (3)"

knowledge of the material facts by the principai[,] and (4) an

intent by the principal to ratify thebaet.f Robertson v. Jessup,
773 P.2d 385, 387 (Or. Ct. App. 1989). In effect, Q[tjhe
principal ratifies the prior act if, with full knowledge of the
facts, he ‘accepts the_benefits of the acts’ or“assumes that an
obligation is imposed.” In re Eicholz, 310 B.R. 203, 208 (W.D.
Wash. 2004) (citation omitted). Consequently, any conduct
manifesting an intent to treat an unauthorized act as authorized,
such as the failure to repudiate a contract or an affirmative act
“which can be justified only if there were an election to
authorize the contract[,]” supports a finding of ratification.

Rayonier, Inc. v. Polson, 400 F.2d 909, 915 (9th Cir. 1968)

(citations omitted).
In the instant case, AOAO Maalaea Kai conveyed the fee

interest appurtenant to certain units throﬁgh'limited warranty
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deeds after it already purchased the fee. By signing the deeds,
AOAO Maalaea Kai conveyed legal ownership of the property upon

which the Maalaea Kai Condominium was situated to the unit

owners:

8. MERGER OF GRANTEE'’S LEASEHOLD INTEREST AND THE
PROPERTY. . . . ‘Upon release of any and all such mortgages,
liens or encumbrances, and provided that the ownérs.of.
Grantee’s Leasehold Interest and the Property are identical,
it is the intent of the parties to this Deed that there be a
merger of Grantee’s Leasehold Interest into the Property. -
However, Grantor makes no promises or statements whether a
merger of Grantee’s Leasehold Interest into the Property
will, in fact, occur at such time.

Execution of these deeds alone does not contemplate that the
condominium unit lessees who previously voted against the fee
purchase intended to thereafter ratify the 1995 written consents
and ultimately approve the fee purchase.. To do otherwise would
circumvent the fee purchase process statutorily required under
HRS § 514C—6(a).. We éannot pepmit a condominium association to
purchase a fee, absent tﬁe requisite threshold consent, and ‘then
attempt to thereafter validate the purchase through the execution
of limited warranty deeds. This simply contravenes HRS § 514C-
6(a) and the principles of ratification. In the absence of any
other evidence, it cannot be said that there was a manifestation
of assent or meeting of the minds to treat the negatiVe votes as
affirmative, so as to affirm the 1995 written consents, and,
thus, approve the fee conversion. The circuit court was
therefore correct when it concluded that “[AOAO Maalaea Kai’s]
conveyance of the fee inte;est appurtenant to certain condominium
units to their respective owners after acquiring the fee interest

did not validate the original purchase by ‘ratification.’”
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C. An association of apartment owners must obtain the necessary
seventy-five percent approval to validate a fee purchase
under HRS § 514C-6(a) prior to purchasing the fee.

AOAO Maalaea Kai contends that, because HRS § 514C—6(af
is silent as to the timing of the apprOvalé needed to validate a
fee conversion, “there is nothing thch prohibits the obtaining
of approvals even after the completion of the fee purchase.”
FAOAO Maalaea Kai thus maintains that the circuit court‘improperly
established an arbitrary cut-off date -- the date AOAO Maalaea
Kai purchased the fee -- withiﬁ which to calculate the seventy-
five percent approval. The Stillsons, howevei, counter that the
plain meaning of HRS § 514C-6(a) -- namely; that AOAO Maalaea Kai
has authority to purchase the fee interest “provided that at

least seventy-five percent of the lessees approve of the

purchase” -- necessitates that “approval must precede the
puréhase.” (Internal quotation marks omitted and emphasis in the
original.) I agree with the Stillsons’ interpretation.

HRS § 514C-6(a) expressly authorizes an association of
apartment owners to purchase the leased fee interest in the land
“provided that at least seventy-five per cent of the condominium
unit lessees or cooperative unit lessees approve of the |
purchase.” Although HRS § 514C-6(a) does not expressly define
the time period within which the requisite approval must take
place, the rational import of a condominium association;s'v
authority dictates that the necessary approval must be obtained
prior to the fee purchase. To permitgén aséociation‘of'épartment

owners to first purchase a fee, and then obtain the necessary
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seventy-five percent approval, contravenes the legislature’s
intent in requiring seventy-five percent approval for fee
conversions and is illogical. For example, if a condominium
association first purchased the fee, and then failed to obtain
seventy-five percent approvai, the fee conversion would be
rendered Void. This is clearly not what the legislature
intended.

In the instant case, the circuit court limited its
review bf”the seventy—fife percent approvai to the 1995 written
coﬁsents.and found that “[s]ales of units representing less than
[fifty percent] of the common interest closed at the”time of
[ACAO Maalaea Kai’s] pﬁrchase of the leased fee interest in
February 1996,”_ Inasmuch as the circuit court’s review was
liﬁitéd to approvals obtained prior to the fee conversion, I do
not believe tﬁé circuit court was wrong to limit its review as it

did.?’

15 The majority implicitly concludes that approval of a fee purchase
must be obtained prior to the association’s purchase. Majority at 30-31. The
majority attempts to reconcile the timing dispute through the principles of
“ratification,” contending as follows:

Ratification has the effect of validating any original
allegedly unauthorized act. Inasmuch as any purportedly
unauthorized consents was later ratified, the “prior
unauthorized” consents had “the same legal effect” as if the
signing owner “originally had the prior authorization” of
his or her co-owners and/or the official “voting owner.”

Majority at 31. Because I do not believe execution of the limited warranty
deeds constituted “ratification” so as to affirm the 1995 written consents and
approve the fee purchase, I would instruct the circuit court, on remand, to
calculate the requisite seventy-five percent based on approvals obtained prior
to AOAO Maalaea Kai'’s fee purchase.
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III. CONCLUSION

Based on the foregoing, I would vacate the circuit
court’s judgments and orders granting partial summary judgment in
favor of the Stillsons and against AOAO Maalaea Kai on Count I of
the Stillsons’ counterclaim, éwarding attorneys’ fees, costs, and
expenses, and permanently enjoining AOAO Maalaéa Kai from
} cqllecting or attempting to collect from the Stillsons any‘costsr
related to the fee purchase,’and remand'to allow the circuit
court to apply the voting method préécribed herein to determine
whether AOAOLMaalaea-Kai obtained the necessary seventy-five
percent‘approval to validate the fee purchase. If the circuit
court determines that AOAO Maalaea Kai obtained at least seventy-
five percent approval, the circuit court must then determine
whether the fee conversion surcharge was assessed in a “fair and

equitable” manner. .

%Wm\
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