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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000—

BERNARDO GONZALES, Pl aintiff-Appellant,
VS.

DAl - TOKYO ROYAL STATE | NSURANCE COVPANY, LI M TED;
JOHN DCES 1-10; JANE DCES 1-10; DOE PARTNERSHI PS 1-10;
DOE CORPORATI ONS 1-10; ROE “NON- PROFI T CORPCORATI ONS 1- 10;
AND ROE GOVERNMENTAL ENTI TIES 1- 10,

Def endant s- Appel | ees.

NO. 25667
APPEAL FROM THE FI RST ClI RCUI T COURT
(CV. NO. 02-1-0639)
MARCH 7, 2005

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OCPINION OF THE COURT BY DUFFY, J.

Plaintiff-appellant Bernardo Gonzal es appeals fromthe
February 14, 2003 judgnent of the first circuit court, the
Honor abl e Ri chard Pol | ack presiding, in favor of defendant-
appel | ee Dai - Tokyo Royal State Insurance Conpany (DTRIC).
Gonzal es presents two principal argunents: first, he argues that
the “covered | oss deductible” (CLD) provision of Hawai ‘i Revi sed

Statutes (HRS) 8 431:10C-301.5 (Supp. 2000)' does not apply to

1At the tinme of the autonpbile collision that gave rise to the instant
case, HRS § 431:10C 301.5, entitled “Covered | oss deductible,” provided:

(continued...)
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the recovery of damages for bodily injury under the Underinsured
Motorist (U M coverage provision of Gonzales’s notor vehicle

i nsurance policy contract wwth DITRIC, second, he argues that HRS
§ 431:10C-301.5 is unconstitutional.? W disagree with Gonzal es
and hold that HRS § 431:10C-301.5 is constitutional and applies

to U M cover age.

|. The CLD Applies To U M Cover age

In State Farm Mut. Auto. Ins. Co. v. Gepaya, 103

Hawai ‘i 142, 80 P.3d 321 (2003), this court held that the CLD

applies to the recovery of Uninsured Mtorist (UM benefits:

Based upon the nature and purpose of UM coverage, as well as
the | anguage and | egislative history of HRS § 431:10C-301.5
and its 1998 amendment, we hold that HRS § 431: 10C-301. 5,
both as originally enacted and as amended in 1998, is

(... continued)

Whenever a person effects a recovery for bodily
injury, whether by suit, arbitration, or settlement, and it
is determ ned that the person is entitled to recover
damages, the judgnent, settlement, or award shall be reduced
by $5,000 or the amount of personal injury protection
benefits incurred, whichever is greater, up to the maxi num

limt. The covered | oss deductible shall not include
benefits paid or incurred under any optional additiona
cover age.

HRS § 431: 10C-301.5 (Supp. 2000). This statute has since been anended; the
statute inits current formis identical except that the last line reads as
follows: “The covered |oss deductible shall not include benefits paid or

i ncurred under any optional additional coverage or benefits paid under any
public assistance program” HRS 8§ 431:10C- 301.5 (Supp. 2004) (enphasis
added). This anmendnent is not relevant to our analysis in State Farm Mit.
Auto. Ins. Co. v. Cepaya, 103 Hawai‘i 142, 80 P.3d 321 (2003), or the instant
case.

2 Gonzal es presents two additional argunents as well. First, he argues
that the CLD was applied twice in this case (i.e., that his U M benefits were
reduced by $20,000, not $10,000); this argunent is without nerit. Second, he
argues that the circuit court inproperly relied on an unpublished circuit
court order in granting summary judgnent in favor of DIRIC, this argument is
al so without nerit inasmuch as the circuit court nerely incorporated its own
reasoni ng on the same issue in a prior case it had decided.
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applicable to the recovery of damages for bodily injury
under UM cover age

Id. at 151, 80 P.3d at 330. For purposes of the applicability of

the CLD statute,

there is no distinction between UM benefits and

U M benefits; on the contrary, there are three reasons justifying

t he ext ensi on of

CGepaya to U Mcases. First, HRS § 431: 10C- 301

(1993 & Supp. 2000), entitled “Required notor vehicle policy

coverage,” requires an insurer to offer both UM and U M coverage

under virtually identical terns:

(b) A motor vehicle insurance policy shall include
(3) Wth respect to any motor vehicle registered or
principally garaged in this State, liability coverage

provi ded therein or supplenmental thereto, in limts

bodily injury or death set forth in paragraph (1),
under
comm ssioner, for the protection of persons insured
t hereunder who are legally entitled to recover damages
from owners or operators of uninsured notor vehicles
because of bodily injury, sickness, or disease
including death, resulting therefrom provided that
the coverage required under this paragraph shall not
be applicable where any named insured in the policy
shal |

(4) Coverage for loss resulting frombodily injury or
death suffered by any person legally entitled to
recover damages from owners or operators of
underinsured motor vehicles. An insurer may offer the
underinsured nmotorist coverage required by this

for

provisions filed with and approved by the

reject the coverage in writing; and

paragraph in the same manner as uninsured notori st

coverage; provided that the offer of both shall [be
conspi cuously displayed, identify the prem uns, and
provide for written rejection of the coverage].

(Enmphases added.)

This statute denonstrates that the |egislature

t hought of UM and U M coverages as counterparts, having simlar

pur poses and deserving simlar treatnent.

Second,

our statutory analysis in CGepaya applies

equally to UM coverage and U M coverage. HRS § 431:10C-301.5
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provi des that “[t]he covered | oss deductible shall not include
benefits paid or incurred under any optional additional
coverage.” In Cepaya, we held that “optional additional
coverage” did not refer to UM benefits; we based this hol ding on
the fact that HRS § 431:10C 302 (1993 & Supp. 2000) (entitled
“Requi red optional additional insurance”), the statutory section
i medi ately following HRS § 431: 10C 301.5, did not nention UM
coverage in setting forth the various types of “optional
addi ti onal coverage.” Therefore, we stated: “Gven that this

court reads statutory provisions in context, State v. Prevo, 44

Haw. 665, 673-74, 361 P.2d 1044, 1049-50 (1961), we believe that
it is clear that the legislature did not intend to include UM
benefits when referring to ‘optional additional coverage in HRS
§ 431:10C301.5.” Gepaya, 103 Hawai ‘i at 151, 80 P.3d at 330.
U M coverage, |ike UM coverage, is also not nentioned in HRS
§ 431:10C 302. Consequently, we believe that the |egislature did
not intend to include U M benefits when referring to “optional
addi ti onal coverage” in HRS 8§ 431: 10C- 301. 5.

Third, neither UM nor U M coverage is intended to
provide a claimnt with a double recovery. As this court
expl ai ned i n Gepaya:

Uni nsured Motorist (UM Coverage is an optional insurance
coverage intended to protect persons who are legally
entitled to recover damages for bodily injury or death from
the owners or operators of uninsured motor vehicles. HRS §
431:10C-301(b)(3) (1993). This court has previously

di scussed the purpose of UM statutes such as HRS § 431: 10C-
301(b) (3):
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Their purpose is to provide a renmedy where
injury is caused by an uninsured motorist; or,
as has been nore frequently stated, to provide a
remedy to the innocent victims of irresponsible
mot ori sts who may have no resources to satisfy
t he damages they cause. This recourse [ ] is
provi ded, then, to cover the situation of a
wrongful or tortious act of an uninsured
motorist or a hit and run driver, or that of
anot her unknown notorist.

ldeally, the purpose is to place those
insured in the sanme position they would have
occupi ed had the tortfeasor carried liability
insurance ....

8C Appleman § 5067.45, at 41-46 (1981) (footnotes
omtted).

Dawes v. First Ins. Co. of Hawaii Ltd., 77 Hawai ‘i 117, 122-
23, 883 P.2d 38, 44 (1994) (footnote omtted) (enphasis
added) .

Cepaya, 103 Hawai ‘i at 145, 80 P.3d at 324 (alterations in
original). This discussion of UM coverage applies equally to UM

coverage. See Kang v. State Farm Mut. Auto. Ins. Co., 72 Haw.

251, 255, 815 P.2d 1020, 1022 (1991) (“Wwen the [UM statute was
recodified in 1988, both the House and Senate agreed that
‘ITulnder this bill, [UM coverage would be treated in the sane
manner that [UM coverage is presently treated, i.e. as a neans
of protection, through voluntary insurance, for persons who are
injured by notorists whose liability policies are inadequate to
pay for personal injuries.’” (Quoting Hse. Conf. Conm Rep. No.
126-88, in 1988 House Journal, at 826; Sen. Conf. Comm Rep. No.
215, in 1988 Senate Journal, at 675.) (Sone alterations in

original and sonme added.)); 24 Applenan on Insurance 2d § 147.1,

at 10 (2004) (“UM U M statutes are designed to allow insureds the
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sanme recovery they would have obtained if the tortfeasor had been
insured.”).

Therefore, although the |egislature considers UM and
U M benefits to be separate coverages (i.e., a consumer could
pur chase UM coverage w t hout purchasing U M coverage and vice
versa), there is no neani ngful distinction between UM and U M
benefits with regard to the applicability of the CLD. As a
result, we extend Gepaya to U M coverage cases.

. HRS 8 431:10C-301.5 Is Constituti onal

Gonzal es argues that he has a constitutional right to
be fully conpensated for his injuries by the tortfeasor; he
contends that HRS § 431:10C 301.5 deprives himof this right and
t hereby violates the fourteenth anmendnent to the United States
Constitution® and article I, section 5 of the Hawai ‘i
Constitution.*

Gonzal es’s argunent is without merit. As we stated in
Gepaya, “HRS § 431:10C 301.5 was enacted to reduce one of the
cost drivers [of the notor vehicle insurance systen] by
precluding a claimant fromreceiving a ‘double recovery’ for

nmedi cal expenses that had al ready been paid under the claimnt’s

® The fourteenth amendnent to the United States Constitution provides in
rel evant part: “nor shall any State deprive any person of life, liberty, or
property, wi thout due process of law.]"”

4 Article |, section 5 of the Hawai ‘i Constitution provides in relevant
part that “[n]o person shall be deprived of life, liberty or property wthout
due process of lawf.]”
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PI P coverage. Such policy determ nations are expressly within
the constitutional purview of the legislature.” Gepaya, 103
Hawai ‘i at 152, 80 P.3d at 331. In other words, applying the CLD
to Gonzal es’s recovery of U Mbenefits did not violate Gonzales’s
right to substantive due process.

11, CONCLUSI ON

Based on the foregoing, we affirmthe circuit court’s

February 14, 2003 final judgnent.
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