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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

--- 000 ---

LEONA KALI MA, DI ANNE BONER, AND RAYNETTE NALAN
AH CHONG, Special Adm nistrator of the Estate of
Joseph Ching, Deceased, on behalf of thenselves

and all others simlarly situated, Plaintiffs-Appellees,

VS.

STATE OF HAWAI ‘| ; STATE OF HAWAI ‘| DEPARTMENT OF
HAWAI | AN HOVE LANDS; STATE OF HAWAI ‘I HAWAI | AN HOVE
LANDS TRUST | NDI VI DUAL CLAI M5 REVI EW PANEL; LI NDA LI NGLE,
in her official capacity as Governor of the State
of Hawai ‘i, Defendants-Appellants,

and
JOHN DCES 1-10, JANE DCES 1-10, DCE CORPORATI ONS 1-10,

DOE PARTNERSHI PS 1- 10, AND DOE GOVERNVENTAL
ENTI TI ES 1-10, Def endants.

NO. 24784

APPEAL FROM THE FI RST CI RCU T COURT
(V. NO 99-4771-12 VSM

JUNE 30, 2006

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ.;
AND CI RCU T JUDGE SAKAMOTO, | N PLACE OF ACOBA, J., RECUSED
OPI NI ON OF THE COURT BY MOON, C. J.
The instant interlocutory appeal centers around
threshold issues in a class action involving 2,721 cl ai mants,

brought by three representatives on behalf of all those simlarly
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situated [hereinafter, the plaintiffs],* who are beneficiaries of
t he Hawai i an hone | ands trust [hereinafter, the trust or the
Hawai i an hone | ands trust] under the “Hawaiian Homes Conm ssion
Act, 1920” (the HHCA), adopted in the Hawai‘ State Constitution,
article XlIlI, section 1 (1993).2 The plaintiffs brought the

i nstant suit agai nst defendants-appellants the State of Hawai ‘i
(the State), the State of Hawai‘ Departnent of Hawaiian Home
Lands (DHHL), the State of Hawai‘i Hawaiian Hone Lands Trust

| ndi vi dual d ai ms Review Panel (the Panel), and Linda Lingle,® in
her official capacity as Governor, State of Hawai‘ [hereinafter,
collectively, the State defendants]. The conplaint alleged
breaches of the HHCA' s trust obligations fromthe time the trust
becane the responsibility of the State, on August 21, 1959, until
the State’s first attenpt to address the m smanagenent of the
trust on June 30, 1988. The plaintiffs contended that breaches
of the Hawaiian home | ands trust caused damage to individuals, as
opposed to the trust as a whole, including: (1) m smanagenent of

the extensive waiting list; (2) mshandling of the plaintiffs’

1 We note at the outset of this opi nion that, according to the circuit

court’'s class certification order issued on August 28, 2000, the State
defendants retained the right to assert any substantive defenses agai nst any
named plaintiff, individual member of the plaintiff class, and/or the class as
a whol e.

2 Haw. Const. art. XII, § 1 provides in pertinent part:

[ T] he Hawaiian Homes Comm ssion Act, 1920, enacted by the
Congress, as the sanme has been or may be amended prior to
the adm ssion of the State, is hereby adopted as a | aw of
the State, subject to amendnent or repeal by the
| egislature[.]
8 The suit originally named then-Governor Benjam n Cayetano as a
def endant .
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applications; (3) preference policies regarding eligibility
requi renents; and (4) the awardi ng of raw | ands | acki ng
infrastructure.

Briefly stated, the State, in 1988, granted the HHCA
beneficiaries a prospective right to sue for breaches of the
Hawai i an hone |ands trust arising after July 1, 1988, under
Hawai ‘i Revi sed Statutes (HRS) chapter 673, entitled “Native
Hawai i an Trusts Judicial Relief Act” [hereinafter, Chapter 673
clains]. In 1991, the |legislature enacted HRS chapter 674,
entitled “Individual C ains Resolution Under the Hawaiian Home
Lands Trust,” to resolve individual beneficiary clains arising
bet ween August 21, 1959 and June 30, 1988 [hereinafter,

i ndi vidual clainms or Chapter 674 clains]. Chapter 674 created a
two-part process, which included an adm nistrative procedure, to
address the clains of individual beneficiaries, such as the
plaintiffs, followed by judicial proceedings in cases where the
claimants were dissatisfied with the outconme of the

adm ni strative process. However, Chapter 674, as anended, also
provided that any clains filed after Decenber 31, 1999 were
barred.

Al though the plaintiffs participated in the Chapter
674-adm ni strative process, none of the themreceived any
adm nistrative renmedy for their claim The plaintiffs eventually
filed the subject seven-count conplaint in the Grcuit Court of

the First Grcuit on Decenmber 29, 1999. At sone point early in
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the proceedings, the plaintiffs and the State defendants -- wth
the approval of the circuit court -- agreed to limt the
proceedi ngs by addressing only the threshold jurisdictional issue
of whether the plaintiffs were entitled to sue under HRS chapter
674 and/or chapter 661 (“Actions By and Against the State”) for
breach of contract [hereinafter, Count | or Count | (right to
sue)]. Thus, the plaintiffs noved for partial summary judgnent
as to Count | only; the State defendants noved for judgnent on
t he pl eadings,* arguing that the plaintiffs’ clains were barred
by sovereign immunity. 1In granting partial summary judgnent as
to Count | on August 30, 2000, the circuit court, the Honorable
Victoria S. Marks presiding, ruled that the plaintiffs were
permtted to pursue their clainms under Count | in circuit court
and denied the State defendants’ notion.

On Decenber 21, 2001, the State defendants brought this
interlocutory appeal for judicial review of the circuit court’s
August 30, 2000 findings of fact (FOFs), conclusions of |aw

(COLs), and order granting the plaintiffs’ notion for partia

4 Because the notion presented “matters outside the pleadings,” the

circuit court treated the State defendants’ motion for judgnment on the
pl eadi ngs “as one for summary judgnent” as provided for in Hawai ‘i Rules of
Civil Procedure (HRCP) Rule 12(c) (2004), which states:

After the pleadings are closed but within such time as
not to delay the trial, any party may move for judgnment on
the pleadings. If, on a motion for judgment on the
pl eadi ngs, matters outside the pleadings are presented to
and not excluded by the court, the motion shall be treated
as one for summary judgnent and di sposed of as provided in
Rul e 56, and all parties shall be given reasonable
opportunity to present all material made pertinent to such a
moti on by Rule 56.
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sumary judgnent as to Count | and denying the State’s notion for
j udgnment on the pleadings (August 30, 2000 order).?>

On appeal, the State defendants contend that the
circuit court erred in granting the plaintiffs’ notion for
partial summary judgnent because the statutory conditions of the
State’s wai ver of sovereign imunity were not net. Additionally,
the State defendants argue that the circuit court should have
di sm ssed the plaintiffs’ clainms for noney damages for breaches
of trust or constitutional violations.

For the reasons discussed below, we affirmin part and
vacate in part the circuit court’s Decenber 14, 2001 judgnent.

. BACKGROUND

A The Hawai i an Hone Lands Tr ust

During the early 1900s, concern about the plight of the
Hawai i an peopl e who had been displaced fromrural to urban areas
began to energe as a result of the serious disruption in their
traditional way of life. Qut of concern for the declining
nunbers of full-bl ooded Hawai i ans and the recognition that al
previous systens of |land distribution were ineffective, Congress
entertai ned vari ous honesteadi ng proposals designed to
rehabilitate the native Hawaii an people. Eventually, Congress
enacted the HHCA, creating a land trust from ceded crown and

public lands that was intended to rehabilitate the native

5 On November 21, 2001, the circuit court certified the August 30,
2000 order as final under HRCP Rule 54(b) (2004), quoted infra at note 18, and
judgment was entered on December 14, 2001.
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Hawai i an people by, inter alia, making themeligible to receive
the benefits of homesteadi ng through | eased |and and rel ated
programs fromthe trust.® The HHCA designated certain public
| ands on the five major Hawaiian islands as “avail able | ands.”
HHCA § 203 (1993). However, notw thstanding the efforts of
various individuals, including Senator John Wse and Prince Jonah
Kuhi o Kal ani anaol e, the avail abl e-l and desi gnati on excl uded sone
of the best agricultural lands of the territory, |eaving the
trust | ands under the HHCA poorly suited to achieving the act’s
i ntended purposes. Title to the Hawaiian hone | ands vested in
the United States until the Territory of Hawai‘i becane a state
on August 1, 1959, at which tinme the newly forned State of
Hawai ‘i entered into a conpact with the United States to assune
t he managenent and di sposition of the Hawaiian hone | ands.
Hawai ‘i Admi ssion Act of March 18, 1959, Pub. L. 86-3, 8§ 4 & 5,
73 Stat. 4 (1959) (Hawai‘i Adm ssion Act or Admi ssion Act). The
HHCA, together with the Hawai‘i Adm ssion Act, inpose upon the
State the duties and obligations of trustee to oversee the
operations carried out under the authority of the HHCA

Despite the HHCA' s adm rabl e goals, controversy plagued
the trust fromits inception in 1921 and continued after its
transfer to the State in 1959. The problens were of such

magni tude that, in 1983, a Federal -State Task Force on the HHCA

6 Each homestead | ease was subject to several conditions, including a

provi sion that the | essee must be native Hawaiian, defined by the HHCA as “any
descendant of not | ess than one-half part of the blood of the races inhabiting
the Hawaiian |slands previous to 1778.” HHCA § 201(a)(7) (1993).
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was convened. The Task Force submtted a report to the State
that identified several areas of concern and made reconmmendati ons

for inmprovenent. The areas included, inter alia: (1) problens

with the HHCA programitself that affected the trust as a whol e,
involving (a) the lack of an inventory of the Hawaiian hone

| ands, (b) the lack of useable |ands, (c) the lack of proper
fundi ng sources, and (d) the inproper use/sal e/ exchange of
Hawai i an hone | ands by state and federal governnents; and

(2) admnistrative problens affecting individual beneficiaries,
such as (a) delays related to the application and eligibility
determ nati on processes and (b) delays resulting from

m smanagenent of the long waiting lists. Commencing in 1988, the
State began its efforts to resolve the issues relating to the
trust as di scussed bel ow.

B. Hi story of the State's Efforts to Provide Redress for
Br eaches of the Hawaii an Hone Lands Trust

1. Act 395 (later codified as HRS Chapter 673)

In 1988, the Hawai‘i State Legislature attenpted to
address the criticisnms of the Hawaiian honme | ands program and
provide redress to its beneficiaries through the passage of “The
Native Hawaiian Judicial Trusts Relief Act,” 1988 Haw. Sess. L
Act 395, 88 1-7 at 942-945 (Act 395), later codified as HRS
chapter 673 (Supp. 1988). Act 395 provided a limted waiver of
sovereign immunity for beneficiaries of the trust to bring suits,
prospectively, for noney danmges relating to breaches of the

State’s trust responsibilities occurring after July 1, 1988.

-7-
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1988 Haw. Sess. L. Act 395, § 3 at 945. I n additi on,

section 5

of Act 395 provided an unfettered right to sue for actual danmages

for past breaches of trust (i.e.

, between August 21,

1959 and

June 30, 1988) [hereinafter, retroactive clains] and directed

that all suits nust be brought prior to June 30, 1993.

1988 Haw.

Sess. L. Act 395, § 5 at 945.7 However, the act also provided an

opportunity for the governor to present a proposal

for

resol ution

of such clains to accommodate the attorney general’s concern

about the inpact of such clains on the State treasury.

” section 5 of Act 395 provided in its entirety:

The governor shall present a proposal to the
|l egi slature to resolve controversies which arose between
August 21, 1959 and the date of this Act, relating to the
Hawai i an home | ands trust under Article Xll, sections 1,2,

and 3 of the Constitution of the State of Hawaii

In the

i mpl ementing sections 4 and 5(f) of the Adm ssion Act (Act
of March 18, 1959, Public Law 86-3, 73 Stat. 4), and the
native Hawaiian public trust under Article XlI, sections 4,
5, and 6 of the Constitution of the State of Hawai
i mpl ementing section 5(f) of the Adm ssion Act.
I1f, (1) both of the follow ng occur:
(a) The governor fails to present a proposal to the
|l egi slature prior to the convening of the 1991
| egi slature in regular session; and
(b) No ot her nmeans of resolving such controversies
is otherwi se provided by |law by July 1, 1991, or
(2) Al three of the follow ng occur:
(a) The governor presents a proposal
(b) A resolution calling for the rejection of the

governor’'s proposal is adopted by two-thirds
vote of the house introducing such resolution

and

(c) No ot her means of resolving such controversies

is otherwi se provided by law, by July 1,

then in the event of the occurrence of either (1)(a) and (b)
or (2)(a), (b) and (c), notwi thstanding sections 3 and 4 of

this Act, a claimfor actual damages under this Act

accrued between August 21, 1959, and the date of

1991,

whi ch
this Act

may be instituted no later than June 30, 1993, provided that

the filing of a claimfor actual damages in an

adm ni strative proceedi ng before June 30, 1993, shall

the statute of limtations until ninety days after

toll

t he date

the decision is rendered in the adm nistrative proceeding

1988 Haw. Sess. L. Act 395, §8 5 at 945
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event that the governor failed to present such a proposal to the
1991 Legislature or the proposal was rejected, the right-to-sue
provision would remain.® 1988 Haw. Sess. L. Act 395, 8§ 5 at 945,
2. The Governor’s Action Plan

In 1991, then-Governor John Wi hee submitted to the
| egi slature “An Action Plan to Address Controversies Under the
Hawai i an Home Lands Trust and the Public Land Trust”
[ hereinafter, Governor’s Action Plan or Action Plan], which
proposed the creation of a Board of Individual Cains Resolution
to hear clains of |osses suffered by individual beneficiaries of
the trust as a result of the State’'s breaches of fiduciary duties
occurring prior to 1988. The legislature declared that the
Governor’s Action Plan “nme[t] the intent of Section 5 of Act
395,” Sen. Con. Res. No. 185, S.D. 1, H D. 1, and accepted the
Action Plan with nodifications. Thereafter, the individua
beneficiaries’ right-to-sue provision becane a source of debate
in the |egislature.

The House Conmittee on Water, Land Use and Hawaii an
Affairs submtted proposed anendnents to chapter 673 in House
Bill No. 895 (H B. No. 895), which replaced entirely the previous
right-to-sue provision with a conpletely adm nistrative process
to handl e the individual clains. Hse. Stand. Comm Rep. No. 202,

in 1991 House Journal, at 911. The adm nistrative process was

8 It should be noted that, in light of the opportunity afforded to the

governor to submt a proposal to resolve the retroactive controversies,
section 5 of Act 395 was not included in the codification of Chapter 673.
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intended to address the legislature’ s belief that “the
traditional court process [was] a slow, costly, tinme-consum ng

i nvestnment on the part of the individual beneficiary” and that,
“[fl]romthe small nunber of suits versus the | arge nunber of
controversies, it appear[ed] that the judicial process ha[d] not
been accessible to native Hawaiians.” Hse. Stand. Comm Rep. No.
202, in 1991 House Journal, at 911. The House Conmittee proposed

several anmendnents to the bill, including, inter alia, the

addi ti on of an appeal process by “changing ‘O ders and deci sions
of the board shall be final and not subject to judicial review
to ‘(b) Orders and decisions of the board may be appeal ed t hrough
the procedures in section 91-14."" Hse. Stand. Comm Rep. No.
202, in 1991 House Journal, at 912.

Wien H B. No. 895 reached the Senate, it raised
concerns about having an administrative entity adjudicating
i ndi vidual clainms. The Senate Conmittees on Housing and Hawaii an
Progranms and Judiciary (Senate Conmittees) noted that “the type
of potential suits and the amount of potential danages coul d not
be adequately described or predicted by testifiers.” Sen. Stand.
Comm Rep. No. 969, in 1991 Senate Journal, at 1094. The Senate
Comm ttees warned that such uncertainty “could |lead the State
into a vast, uncharted area of law, and . . . that authorizing
the board to make these decisions would be inappropriate.” Sen.
Stand. Comm Rep. No. 969, in 1991 Senate Journal, at 1094. The

Senate Comm ttees further noted that “[t]he courts are better

-10-
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equi pped to settle disputes of this kind and to set standards

whi ch are uni form and consi stent throughout the State.” Sen.

Stand. Comm Rep. No. 969, in 1991 Senate Journal, at 1094.

Senate Comm ttees, therefore, jointly proposed an anendnment t

the bill “to grant individuals affected by the Hawaiian hone

| ands trust to settle their individually affected

controversies

The

(0]

by suing directly in circuit court.” Sen.

Stand. Comm Rep. No. 969, in 1991 Senate Journal, at 1094.

Eventual |y, the House and Senate agreed on a

conprom se, which was described as having the foll ow ng steps:

(1)

(2)

(3)

(4)

First, the establishment of a [the Panel] to receive,
review, and evaluate the merits of an individua
beneficiary’s claim and to submt a summary of the
findings and an advisory opinion regarding the merits
of each claimfiled with the Panel, including an
estimate of the probable award of actual damages or
recommended corrective action to the 1993 and 1994

Legi sl atures.

In order to enable the Panel to reach an advisory

opi nion regarding the [nmerits] of each claimfiled
with the Panel, hearings officers may be authorized to
undertake a rendering of the findings on which the
advi sory opinions will be based. The potential volunme
of claims may require the use of this procedure to
ensure that all clainm are considered within the tinme
al | owed.

Second, | egislative consideration of the reports
subm tted by the Panel

Third, disbursement by the Panel of any conpensation
awarded or inplenmentation or corrective action
provi ded by | aw;, or

Fourth, if an action taken by the 1993 or 1994
Legislature is not accepted by an individual
beneficiary claimnt, then the claimnt shall have the
right to bring an action to recover actual damages for
breach of trust in the circuit courts of the State of
Hawai i .

Hse. Conf. Conmm Rep. No. 64, in 1991 House Journal, at 801.

-11-
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3. Act 323 (later codified as HRS Chapter 674)
The 1991 Legislature passed Act 323, 1991 Haw. Sess. L
Act 323, 8 1 at 990 (Act 323), entitled “Individual C ains
Resol uti on Under the Hawaiian Honme Lands Trust Act,” which
i ncorporated the conprom sed anendnents to H. B. 895. Al though
H B. 895 had proposed anmendnents to HRS chapter 673, Act 323 was
| ater codified as HRS chapter 674 (Supp. 1991). Chapter 674

establishes the Panel and a clains review process

under which individual beneficiaries under the Hawaiian honme
Il ands trust may resolve claims for actual damages ari sing
out of or resulting froma breach of trust, which occurred
bet ween August 21, 1959, and June 30, 1988, and was caused
by an act or omi ssion of an enmployee of the State in the
management and di sposition of trust resources|.]

HRS § 674-1 (1993).

Chapter 674 authorizes the Panel to review and eval uate
the nerits of clains brought by individual beneficiaries, render
findi ngs, and recomrend nonetary danages and other relief. HRS
8§ 674-1. After reviewing an individual’s clainms, the Panel is
then required to render an advisory opinion to the |legislature
regarding the nerits of each claim including an “estimte of the
probabl e conpensati on or any recommended corrective action for
| egislative action[.]” HRS 8§ 674-1(c).

Chapter 674 set the follow ng deadlines:

(1) submission of clainms to the Panel under HRS 8 674-7 by August
31, 1993; (2) filing a witten notice with the Panel that the

cl ai mant does not accept |egislative action on his or her claim

-12-
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under HRS § 674-17(b) by Cctober 1, 1994; and (3) filing an
action in circuit court under HRS 8 674-19 by Septenber 30, 1996.

Chapter 674 also directed the Panel to submt a final
report to the 1994 Legislature, including: (1) a summary of each
clai m brought; (2) the Panel’s findings and advi sory opi ni on
regarding the nerits of each claim and (3) an estimte of the
probabl e conpensati on or recommended corrective action. HRS
674-14 (1993).

4. Act 351 (extending Act 323/Chapter 674's filing
deadlines)

Because of delays in creating the Panel, the 1993
Legi sl ature extended the Act 323-filing deadlines in chapter 674
as follows: (1) an additional two years for filing clains with
the Panel (i.e., by August 31, 1995), HRS § 674-7; (2) an
additional three years to file witten notice with the Panel that
t he cl ai mant does not accept |egislative action (i.e., by COctober
1, 1997), HRS 8 674-17(b); and (3) an additional three years for
filing an action in circuit court (i.e., by Septenber 30, 1999),
HRS § 674-19. 1993 Haw. Sess. L. Act 351, 8 1 at 991 (Act 351);
The deadline for the Panel’s final report to the |egislature was
extended from 1994 to 1997. 1993 Haw. Sess. L. Act 351, § 9 at
994. In 1994, the legislature considered and approved the
Panel ' s recomendation to dism ss the clains of two individual

beneficiaries. 1994 Haw. Sess. L. Act 129, § 1 at 298 (Act 129).

-13-
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5. Act 14 (creating trust fund to settle title-
related trust issues and shortening time to file
suit on Chapter 674-individual claims)

Due to uncertainties regarding land titles arising out
of clainms related to trust |ands and breaches of the trust that
affected the trust as a whole, Act 14, which was based on the
Governor’s Action Plan and Section 5 of Act 395, was pronul gated
by the 1995 Legislature. 1995 Haw. Sp. Sess. L. Act 14, §8 1 at
696. Act 14 expressly stated its intent to settle al
retroactive clains, but left intact the Chapter 674 clains. Act

14, inter alia, created a trust fund to settle all title-rel ated

trust clains arising fromthe State’s m suse of trust |ands and
precluded all retroactive clainms, including those governed by HRS
chapter 674, fromcreating clouds on existing land titles. Act

14 stated that its effect was res judicata as to all retroactive

claims, except for those clains related to federal government
reparations, as well as Chapter 673 and Chapter 674 clains. 1995
Haw. Sp. Sess. L. Act 14, §8 4 at 699. Act 14 also shortened the
time to file suit in court under HRS chapter 674 by one year to
Sept enber 30, 1998 to ensure the resolution of the individual
claims in a “fair, conplete, and tinely manner.” 1995 Haw. Sp.
Sess. L. Act 14, 8 2 at 698; see also 1995 Haw. Sp. Sess. L. Act
14, 8 15 at 702. Thus, the renedies under Act 14 and chapter 674
are conpl enentary: Act 14 seeks to cure fiduciary breaches
affecting the trust as a whole, whereas chapter 674 is preserved

as the remedy by which individual beneficiaries can pursue clains

- 14-
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agai nst the State defendants for personal |osses or harm suffered
t hrough breaches of the State's fiduciary obligations between
1959 and 1988.
6. The Panel’s 1997 Report

In early 1997, the Panel prepared and submtted its
“Report to the Governor and the 1997 Hawai ‘i Legislature” (1997
Report). Therein, the Panel reported that it had received 4, 327
cl aims brought by 2,752 claimnts prior to the August 31, 1995
filing deadline.® The Panel stated that, of the 4,327 clains
filed, 396 clains were closed and 3,931 had been accepted for
investigation. Further, of the 3,931 clains being investigated,
601 cl ai nrs were concluded and in various stages of disposition,
i.e., recommended award, dism ssal, pending hearing, or on renand
to the hearings officer. By the end of 1996, the Panel had
i ssued final decisions in “172 clains, affecting 147 claimants,”
finding “165 [of those] clainms neritorious.” The 1997 Report
al so recommended danmage awards for 162 clains, totaling
approximately $6.7 mllion. However, the Panel requested a
t wo-year extension to investigate and hear clains in order to

conplete the distribution of any danmage awards by Decenber 1999

It is important to keep in mnd that the Panel Report speaks
generally in terms of nunber of clainms, as opposed to nunmber of claimants,
when reporting the status of clainms within the adm nistrative process (e.qg.
x-number of claims, affecting x-number of claimnts, where the nunber of
claims are greater than the number of claimnts).

10 Al t hough the 1997 Panel Report states “172” claims, the “Status of
Claims” summary table attached to the report (see Appendi x) indicates that 165
claims were listed as “Decision by Panel - Liability/Damages/ Corr. Action” and
seventeen claim were listed as “Decision by Panel - No Liability,” for a
total of 182 cl ai ns.
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because of the | arge nunber of clainms and the Panel’s limted
staff and resources.

The Panel categorized all of the clains and determ ned
that “waiting list clains,” i.e., those clainms involving
cl ai mants who had been waiting an unreasonabl e amount of tinme for
a honestead award, conprised forty-two percent of all clains.
Twenty-five percent of all of the clains were “waiting |ist
claims with other issues,” such as determ nations of bl ood
gquantum and claimants affected by DHHL's preference policies. In
ot her words, sixty-seven percent of all clains were “waiting |ist
clains.”

After the 1997 Report was submitted, the 1997
Legi slature found that there was “di sagreenent between the
parties over the fornmula utilized by the [Panel] to arrive at
award amounts” and that “[t]his disagreenment, coupled with the
| egi slature’s belief that [the] clainms should be handl ed
together, rather than in a pieceneal fashion,” necessitated the
enact nent of Act 382, discussed infra. 1997 Haw. Sess. L. Act
382, 8 1 at 1209. The legislature, therefore, declined to

appropriate the requested fundi ng, stating:

In light of the ambiguities inherent in the clains
currently on subm ssion to the Legislature and addressed in
this measure, and the advisability of deliberating on al
submitted claims in one package, your Comm ttee declines to
recommend funding any portion of the $6.8 mllion requested
appropriation at this time. Your Comm ttee enphasi zes that
this is not an action by the Legislature triggering a
claimant’s right to sue . . ., but a deferral of such action
and referral of submtted claims back to the Panel for
reconsideration in light of the clarifications set forth in
this measure.

-16-
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Hse. Stand. Comm Rep. No. 603, in 1997 House Journal, at 1349
(enmphasi s added).

7. Act 382 (extending the Panel’s existence and some
of Act 351/Chapter 674's filing deadlines)

As previously stated, the Panel was established via Act
323 in 1991 and its existence was extended via Act 351 from 1994
to 1997. The 1997 Legislature agreed to again extend the Panel’s
exi stence for an additional two years until 1999 through the
passage of Act 382. 1997 Haw. Sess. L. Act 382, 8§ 4 at 1210.
Act 382 did not nodify the deadline to file clains with the Panel
(previously revised via Act 351 in 1993); however, it did extend
the deadline for claimants to (1) file a witten notice with the
Panel rejecting |legislative action upon their clainms from Cctober
1, 1997 to Cctober 1, 1999 and (2) bring an action in circuit
court from Septenber 30, 1998 to Decenber 31, 1999. 1997 Haw.
Sess. L. Act 382 88 6 and 7, at 1210 (anending HRS chapter 674).

In order to resolve the disagreenent over the formula
used to determ ne danage awards, Act 382 al so created a working
group (Working Group) conprised of the Attorney CGeneral, the
Director of Budget and Finance, the Chair of the Hawaiian Hones
Conmi ssion, and the Panel Chair to determ ne “a fornula and any
criteria necessary to qualify and resolve” clains filed under HRS
chapter 674. The Working Goup ultimately submtted an
interpretation of chapter 674 that proposed to significantly

change the Panel’s formula for cal cul ati ng actual damages and

-17-
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thereby effectively elimnated nearly sixty percent of the clains
from consi deration

In response to the Working Group’s proposed formul a,
certain claimnts brought suit in circuit court in Apa V.
Cayetano, Civil No. 97-4641-11, alleging that Act 382 was
unconstitutional. Specifically, the claimnts asserted that the

Wor ki ng Group was biased and its proposed formula, inter alia,

violated their right to due process of |aw under the United
States Constitution. The first circuit court agreed, finding
that the nenbers of the Wirking G oup appeared to be biased as a
result of (1) their official positions and (2) the fact that
several of themhad testified before the |egislature against the
types of clains they later found to be non-conpensable, i.e., the
waiting list clains, which, as previously indicated, are those
clainms involving claimants who had been waiting an unreasonabl e
amount of time for a honestead award. The circuit court ruled
that, “[b]ecause Act 382 and the conposition of the Wrking G oup
create[d] a significant appearance that the fairness of the
clains process under HRS chapter 674 has been abrogated,” certain
provi sions of Act 382 were an unconstitutional denial of due
process and del egation of |egislative power.

The circuit court further noted that:

Act 382 violate[d] Plaintiffs’ rights to equal protection.
For those simlarly situated, i.e. those who filed clains
under HRS 8§ 674, the relief accorded to themwill be
determ ned by whether or not they were included in the
Panel s 1997 report to the Legislature and entitled to
nonnonetary remedial relief or excluded fromany relief, if
their clainms were determ ned to be ineligible under the
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Wor ki ng Group’s forrmula and criteria. The court finds that
the distinction between the [waiting list clainm and non-
waiting list claims] is arbitrary and capricious, as there
is no rational basis to treat them differently.

The circuit court, thus, enjoined the nmenbers of the Wrking
Goup fromtaking any further action in determining the formula
for conpensation.' The portions of Act 382 that were |eft
i ntact subsequent to the circuit court’s ruling included the
extensions of: (1) the life of the Panel by two years, mandating
a final report to the 1999 Legislature; (2) the deadline for
claimant to file a witten notice rejecting the |egislative
action to Cctober 1, 1999; and (3) the tinme for filing suit in
the circuit court until Decenber 31, 1999.
8. The 1999 Report

In 1999, the Panel submtted to the legislature its

“Report to the Governor and the 1999 Hawai ‘i Legislature.”

Therein, the Panel reported that:

Despite |l osing alnost a year of productive time due to Act
382[, which created the Working Group,] and the [W orking
[Glroup’s recommendati ons, the Panel has made significant
progress in reviewing claims. As of December 31, 1998, the
Panel and its staff had either closed or issued
recommendati ons on 2,050 claims, representing 47% of the
total number of claims filed. The Panel’s cumul ative
recommended damages awards for all years totals

$16, 434, 675. 75. While the claims process has moved forward,
53% of the clains filed with the Panel still remain to be
revi ewed. Consequently, the Panel anticipates asking the
1999 Legislature for another extension of time to conplete
the review of all clains.

(Enmphasis in original.) The 1999 Legislature rejected proposals
fromthe Attorney General and other State officials to anend

chapter 674 to inplenment the Iimtations on awards recomended by

1 The Apa case was never appeal ed.
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the Working Group, i.e., to exclude the waiting list clainmns.
| nstead, the Legislature passed House Bill No. 1675 (H. B. 1675),
whi ch extended the notice, filing, and Panel report deadlines by
one year, to allow additional tine for all clains to be revi ewed.
However, then-CGovernor Benjam n Cayetano vetoed the bill. Gov.
Msg. No. 241, “Statenent of Objections to [H B.] 1675,” in 1999
House Journal, at 882. 1In vetoing H B. 1675, Covernor Cayetano
essentially concluded that the adm nistrative process was not
wor king and that it would take nore than an additional year for
the Panel to conplete its work, which he deened “totally
unaccept abl e.”
9. The Final Report

In late 1999, the Panel submtted a “Final Report to
the Governor and the Hawai‘i State Legislature.” Therein, the
Panel reported that, from January through June 1999, it had
i ssued decisions in an additional 70 clains, affecting 53
claimants. The Panel found nerit in 69 clains, recomendi ng
damages totaling $1,536,146.99, and di sm ssed 180 additi onal
claims fromthe clains process. As a result of the additional
deci sions and dism ssals, the Final Report stated that, by the
end of June 1999, the Panel and its staff had either closed or
made reconmendati ons on 53% of all clains, thereby reducing the
nunber of pending clains from53%to 47% The Final Report also
stated that, at a neeting on June 22, 1999, the Panel had deci ded

to cease its investigation and review of clains in |ight of the
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veto of H B. 1675. Instead, the Panel concentrated its efforts
on notifying claimnts of the Cctober 1, 1999 notice-filing
deadline. As of Cctober 1, 1999, the Panel had received the
required witten notices in 2,592 clains. The Panel also
received fromthe Native Hawaiian Legal Corporation a witten
noti ce, dated Septenber 30, 1999, on behalf of all clainmants who
had tinely filed clainms with the Panel but who had not yet filed
notices of rejection of legislative action by the Septenber 30,
1999 deadline. The Panel officially closed its doors on

Cct ober 29, 1999 even though the Panel nmenbers’ terns continued
until Decenber 31, 1999. Three staff nenbers remai ned through
Cctober to answer claimant-inquiries and close the claimants’
files.

C. Procedural History

1. Circuit Court Proceedings
On Septenber 30, 1999, the Native Hawaiian Lega
Corporation submtted the statutorily required notice of

rejection of legislative action on behalf of, inter alia, al

2,721 plaintiffs herein, sone of whom had submtted the

previously nentioned individual witten notices.' Thereafter,

2 on the same day, three claimants with claims at various stages of

the adm nistrative process, filed suit in federal district court, requesting
the federal court to extend or nullify both the notice and filing deadlines
and, later, for prelimnary injunction. See Kalima v. Cayetano, Civil No. CV
99-00671 HG-LEK (D. Haw.). The claimants alleged, inter alia, equa

protection and due process violations. The claimnts also alleged that Act 14
created a binding contract that allowed themto pursue their clainm under HRS
chapter 674. On September 28, 2000, the district court denied “as mpot” the
claimants’ nmotion for prelimnary injunction, filed on October 7, 1999 in
light of the circuit court’s August 30, 2000 order, discussed infra, granting

(conti nued. ..)
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the plaintiffs filed the instant action in circuit court on
Decenber 29, 1999.

Al 2,721 plaintiffs filed tinmely clainms with the
Panel 3; however, only 418 plaintiffs’ clains were conpletely

adj udi cated through the adm nistrative process, that is, the

2(. .. continued)
the plaintiffs’ motion for partial sunmary judgment as to Count | of their
conmplaint. The parties stipulated to a dism ssal without prejudice of the
federal suit.

13 As previously indicated, originally, 2,752 claimants filed 4, 327
claims. The 2,721 individual plaintiffs represented herein includes all those
cl ai mnts whose clainms were not settled (2,752 total claimants - 31 cl ai mants
whose clainms were settled = 2,721 claimants), however, the claimants do not
indicate the total number of claims involved. Based on a review of the
compl aint, the nost that can be said is that there are “at least” 2,721
claims. The conplaint states in relevant part:

61. As of Septenber 30, 1999, the disposition of the
2,752 claimants who tinmely filed clains with the Panel is as
foll ows:

Number of claimants who settled their clains 31

Nunber of claimnts who timely filed
claims with the Panel for whomthe
Panel did not issue Advisory
Opi ni ons recomendi ng relief and
whose clainms were not submtted to
the Legislature by the [P]anel
(including Plaintiff Kalim) 2,250

Nunber of clai mants who had Advisory
Opi ni ons issued by the Panel
recommendi ng relief which were not
reported to the Legislature for
whi ch the Legislature provided no
relief (including Plaintiff Boner) 53

Nunber of clai mants who had Advisory
Opi nions issued by the Panel which
were reported to the Legislature for
whi ch the Legislature provided no

relief (including Plaintiff Ching) 418
(Enphases added.) Thereafter, the plaintiffs categorize the claims into three
“subcl asses,” consisting of “at |east 418 individuals,” “at | east 53
i ndi viduals,” and “at |l east 2,250 individuals,” which apparently indicates
that some of the plaintiffs may have nore than one claim It is inportant to

keep in m nd that the Panel reports, as previously indicated, speak in terms
of number of clains, whereas the parties appear to speak in terns of number of
claimants or individuals.
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clainms of 418 plaintiffs were considered by the Panel and
resulted in an advisory opinion that was presented to the
| egi slature. The 418 plaintiffs in this category, represented by
plaintiff Raynette Nal ani Ah Chong, Special Adm nistrator of the
Estate of Joseph Ching! [hereinafter, the Ah Chong G oup], were
not awarded any nonetary or other relief by the |egislature.

O the remaining 2,303 plaintiffs, fifty-three of them
had their clainms considered by the Panel and resulted in an
advi sory opi nion. However, opinions set forth therein were not
presented to the legislature. The fifty-three plaintiffs in this
category are represented by plaintiff D anne Boner [hereinafter,
t he Boner G oup].

The remaining 2,250 plaintiffs tinely filed their
clains with the Panel; however, the Panel did not render an
advi sory opinion on their clainms and, consequently, no such
opi nions were presented to the legislature. These remaining
plaintiffs are represented by plaintiff Leona Kalina

[ hereinafter, the Kalinma G oup].

In their conplaint, the plaintiffs alleged, inter alia,
that: (1) HRS chapter 674 gave thema right to sue for damages

caused by the State defendants’ breaches of trust; and (2) HRS

4 The Supreme Court record (SCR) indicates that plaintiff Joseph Ching

di ed during the pendency of this appeal on February 24, 2001 and that the
plaintiffs noved to substitute Raynette Nal ani Ah Chong, Special Adm nistrator
of the Estate of Joseph Ching, as his representative. The record also

i ndi cates that, as of April 22, 2002, eight plaintiffs, including Joseph

Chi ng, were deceased. The other seven deceased claimnts are: Joseph Dam an
Del aginte, Sr., Lucille QO liokalani Waikiki, WIIliam Ekau Lanai, Ellen Kapaki
Kal i ki kane, Loui se Frida Mahel ona, Ethel Makahal a Chri stensen, and Robert
Kamakaul i uli Kanahel e, Sr
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chapters 673 and/or 661 al so provided an alternative right to sue
the State defendants’ for their breach of trust obligations for
delaying and failing to conplete the clains resolution process
establ i shed under HRS chapter 674. The plaintiffs sought a

decl aration and/or injunction to permit themto pursue their
claims under HRS chapters 674 and/or 661. The plaintiffs further
all eged that the denial of the right to sue under chapters 674
and/ or 661 also gave rise to clains for violations of the trust
and of the Hawai‘ Constitution. In sum the plaintiffs seven-
count conpl aint asserted the follow ng cl ai ns:

Count | : Ri ght to sue under HRS chapter 674
and/ or HRS chapter 661,

Count I1: The waiting list and other clains are
conpensabl e, and, therefore, they are
entitled to a determ nation of the
nature and el enents of conpensation
under HRS chapter 674, HRS chapter 673
and/ or HRS chapter 661;

Count I11: Breach of trust;

Count |V: Breach of fiduciary duty;

Count V: Violation of their due process rights
under article I, 8 5 of the state

constitution;

Count VI: Violation of their equal protection
rights under article |, 8 5; and

Count VII: Violation of their traditional and
customary rights under article XIl, 8§ 7.

Wth the circuit court’s approval, the parties agreed
to structure the circuit court proceedi ngs such that the issue of

the court’s jurisdiction was addressed first. The parties also
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agreed that any claimpren sed on HRS chapter 673 woul d be
addressed only if the circuit court concluded that the
plaintiffs’ HRS chapter 674 clains were not avail able or
acti onabl e.

On May 16, 2001, the plaintiffs filed a notion for
partial summary judgnent as to Count | (right to sue) for
breaches of the trust under HRS chapter 674 and/or breach of
settl enent agreenent under HRS chapter 661.'° The State
def endants noved for judgnent on the pleadings, asserting
principally that the conpl aint should be dism ssed because
sovereign imunity barred all of the plaintiffs’ clainms. The
State defendants further contended that, although HRS chapter 674
wai ved the State’s immunity for nonetary damages, the waiver was
limted and had expired or |apsed before the conditions or

prerequi sites of the waiver were satisfied.?®

15 As discussed nore fully infra, see section Il1.C., the plaintiffs

contend that Act 14 (creating a trust fund) is a settlement agreenment that
resolves all retroactive claim by (1) providing | and and/or money to
compensate the trust for breaches affecting the trust as a whole and

(2) guaranteeing the remedi es provided to individual beneficiaries under HRS
chapter 674. Therefore, the plaintiffs believe that the State defendants
breached that agreement by failing to provide any renmedy to the clai mants and
by opposing the instant suit.

16 As previously mentioned, the circuit court also issued an order

granting the plaintiffs’ motion to certify a class for purposes of Count
only. ©On October 23, 2000, the circuit court granted in part the plaintiffs
Moti on for Summary Judgment and Decl aratory Relief on Count Il of Their

Compl aint, stating that “[a]ll claims for breach of trust or breach of
fiduciary duty can be brought and litigated by Plaintiffs under [HRS chapter
674]." In the same order, the circuit court denied the State defendants
Mot i on for Sunmary Judgment Affirm ng That “Waiting List Clainm” Are Not
Recover abl e wi thout prejudice. These orders are not currently before this
court.
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On August 30, 2000, after a hearing, the circuit court
found in favor of the plaintiffs and entered the foll ow ng

rel evant concl usi ons of | aw

7. This Court has subject matter jurisdiction
pursuant to HRS § 603-21.5 (general jurisdiction), HRS
88 603-21.5 and 632-1 (declaratory relief), HRS § 674-17
(breach of trust clainms arising between 1959 and 1988) and
HRS § 661-1 et seq. (breach of settlement agreement and
contract).

8. This Court has personal jurisdiction over [the
State defendants] pursuant to [HRS] 8§ 674-16 and [ HRS]

§ 661-1.

9. Plaintiffs are entitled to judgment as a matter of
law as set forth bel ow.

10. Plaintiffs are entitled to a declaration of their
rights as they have presented an actual controversy and
enjoy relations, status and rights and privilege under HRS
[c] hapter 674 and HRS [c] hapter 661 giving them concrete
interests for which declaratory relief is proper

11. Chapter 674 is a remedial statute that nust be
liberally construed to accomplish the purpose for which it
was enact ed. Taylor v. Gov['t] Enployees Ins. Co., 90
[ Hawai <i] 302, 308, 978 P.2d 740, 746 (1999); Flores v.
United Air Lines, 70 Haw. 1, 12 n.8, 757 P.2d 641 (1998).

12. Chapter 674 was intended to provide plaintiffs
as HHCA beneficiaries, the right to have their clains
decided in [clircuit [c]ourt.

13. Under HRS § 674-16, the State of Hawai‘i has
wai ved its sovereign immunity for breaches of its duties
under the HHCA.

14. Plaintiffs have conmpleted all prerequisites to
bringing suit against the State [defendants] pursuant to HRS
[c] hapter 674.

17. The Legislature’'s failure to award Plaintiffs
compensation or other relief contenplated under Chapter 674
was “action taken by the legislature in regular session”
within the meaning of HRS § 674-17(b).

19. Plaintiffs have exhausted their adm nistrative
remedi es in accordance with HRS § 674-17.

20. Plaintiffs commenced a timely action in circuit
court.

21. Plaintiffs are “aggrieved individual claimnts”
within the meaning of § 674-17(h).

22. Plaintiffs are properly before this court in the
present action and are entitled to pursue their clainms for
money damages and other relief contenplated by HRS
88 674-17(a) and 674-19 for breaches of the HHCA trust
obl i gations by DHHL occurring between August 21, 1959 and
June 30, 1988.

23. Plaintiffs’ claims are actionable under HRS
[c] hapter 661-1.

24. The remedi es avail abl e under Chapter 674 were
expressly incorporated into Act 14.
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25. Act 14 was a settlement agreement and, therefore
a contract, settling general claims for m suse and
m sappropriation of Trust |lands in consideration of the
prom se to pay a total of $600 mllion and preservation of
the individual right to seek redress and to sue under
Chapter 674.

26. Act 14 was intended as a contract of settlement
for beneficiaries’ breach of trust claim related to HHCA.

27. The remedi es provided under Chapter 674 were
clearly an essential conponent of the consideration given by
the State of Hawai‘i to Plaintiffs and other beneficiaries
of the HHCA in exchange for the settlement of all other
claim by the HHCA beneficiaries against the State
[def endants].

28. Under the ternms of Act 14, the State of Hawai ‘i
is contractually obligated to provide all Plaintiffs with
the full range of remedi es contenpl ated under Chapter 674.

29. Act 14 inmposed contractual obligations on the
State in favor of Plaintiffs and other beneficiaries of the
HHCA.

30. Act 14 confirns a settlement agreement of
di sputed rights and defines its terms. Dodge v. Bd. of
Educ[.], 302 U.S. 74, 78 (1937); New Jersey v. Yard, 95 U. S
104 (1977); New Jersey v. Wlson, 11 U.S. 164 (1812).

33. Plaintiffs may sue the State of Hawai‘i under HRS
§ 661-1 for breach of the settlement agreement and contract
with Plaintiffs enmbodied in Act 14.

35. As matters outside the pleadings have been
referred to and considered by the Court regarding [the State
defendants’] Motion for Judgnment on the Pleadings, that
moti on shall properly be considered as a motion for sunmary
judgment .

The August 30, 2000 order was reduced to a separate
j udgnent entered on Decenber 14, 2001.! The circuit court

entered judgnent pursuant to HRCP Rul es 54(b)?*® and 58,'° in favor

17 Initially, the State defendants, with the circuit court’s

perm ssion, brought an interlocutory appeal pursuant to HRS 8§ 641-1(b) from

t he August 30, 2000 order. This court dism ssed the appeal sua sponte, on
September 12, 2001, for |lack of appellate jurisdiction because the circuit
court’s ruling on Count | was not reduced to a separate judgment and because
the plaintiffs’ remaining clains were not finally resolved. The State filed a
motion for reconsideration which was denied on October 13, 2001. On

Oct ober 18, 2001, the State defendants filed a motion to certify the

August 30, 2000 order under HRCP Rul es 54(b) and 58 (1990). See infra notes
18 and 19.

8 HRCP Rul e 54(b) provides in pertinent part:

Judgment upon multiple claims or involving multiple
parties. \When more than one claimfor relief is presented
in an action, whether as a claim counterclaim [or] cross-

(conti nued. ..)
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of the plaintiffs and against the State defendants as to al
clains and defenses determ ned by the August 30, 2000 order.
2. Appellate Proceedings
The State defendants filed their tinely notice of
appeal on Decenber 20, 2001, asserting the foll ow ng points of

error:

1. The circuit court erred in rejecting the
State[ defendant’s] sovereign immunity defense to the
plaintiffs’ clainms for general, special and punitive
damages, whet her
A. Those clainms for damages were expressly
asserted as in Counts IIl and IV of the
compl aint, or made by sinply referring to
“relief” as in Counts V, VI, and VII of the
conmpl aint, or by inplication through specific or
general requests for declaratory and injunctive
relief to correct past violations of |aw,
B. Those claim were brought under [ HRS]
[chapter] 674 or 661 (Counts | or I1) on
t heories of breach of trust (Count II11) or
fiduciary duty (Count 1V), or sinply on
assertions that the due process and takings
clauses (Count V), the equal protection clause
(Count VI), or the native Hawaiian traditiona
and customary rights provisions of Article X1,
[sl]ection 7 (Count I1l) of the State
Constitution had been viol ated.
More specifically, the circuit court erroneously concluded
that the plaintiffs were permitted to sue the State
[def endants] for damages for breach of trust under [ HRS]
88 674-16 and 674-17, and for breach of contract under [HRS]
§ 661-1[.]
2. The circuit court erred in concluding that Act 14,
[ 1995 Haw.] Sp. Sess. L[. at] 696, is in part a contract
upon which the plaintiffs may sue the State [defendants] for
damages under [HRS] 661-1[.]
3. The circuit court erred as a matter of law in
rejecting the State defendants’ alternative argument that
[HRS] & 674-17(b)’s October 1, 1999 deadline is a statute of

8., . continued)
claim. . . the court may direct the entry of a fina
judgnment as to one or more but fewer than all of the clains
or parties only upon an express determ nation that there is
no just reason for delay and upon an express direction for
the entry of judgment][.]

(Emphasis in original.)

19 HRCP Rule 58 provides in pertinent part that “[e]very judgment shal

be set forth on a separate document.”
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repose by which any right to sue that the State may have
conferred expired or |apsed[.]

4. The circuit court erred as a matter of law in
construing [HRS] 8 674-17 as merely setting forth
adm ni strative remedies which ordinarily would have to be
exhausted but which under the circunstances here could be
wai ved because the plaintiffs should not be penalized for
their ability to control the Panel or the Legislature[.]

On April 22, 2002, the plaintiffs filed a notion for
expedi ted consideration of the State’'s appeal for the follow ng
reasons: (1) the dismissal of the State’s initial appeal del ayed
t he proceedings by nore than a year; (2) the issues raise a
matter of great public interest; (3) the beneficiaries had
al ready waited nearly ten years for their clainms to be resolved;
(4) several of the class nenbers had already died while waiting
for relief; and (5) because the clainms were for conduct occurring
as early as 1959, there was “a legitimte concern that other
beneficiaries [would] not live to see their rights litigated.”
This court denied the plaintiffs’ notion for expedited
consideration on May 3, 2002. Thereafter, pursuant to this
court’s February 23, 2006 order of no oral argunent, the
plaintiffs filed a notion for retention of oral argunment on
March 1, 2006 for reasons simlar to that stated in their notion
for expedited consideration. This court granted the plaintiffs’
notion on March 20, 2006, and oral argunents were heard on
May 30, 2006.

1. STANDARDS OF REVI EW

A. Summmary Judgment

W review a circuit court’s grant of sunmary judgnent

de novo. Hawai i Cmty. Fed. Credit Union v. Keka, 94 Hawai ‘i 213,
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221, 11 P.3d 1, 9 (2000) (citing Anfac, Inc. v. Waikiki

Beachconber Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22 (1992)).

B. Statutory Interpretation

The interpretation of a statute is a question of |aw

revi ewed de novo. Kor ean Buddhi st Dae Wn Sa Tenple of Hawaii V.

Sul livan, 87 Hawai‘i 217, 229, 953 P.2d 1315, 1327-28 (1998)

(citing State v. Arceo, 84 Hawai‘i 1, 10, 928 P.2d 843, 852

(1996)).
1. DI SCUSSI ON
A An Overview of the Requirenents and Procedures of HRS
Chapter 674

HRS chapter 674%° is divided into three parts:

(1) “Purpose and Definitions” (Part 1), HRS
88 674-1 and - 2;

(2) “Individual dainms Review Panel” (Part 11
(administrative process)), HRS 88 674-3
t hrough -15; and
(3) “Judicial Relief for Retroactive Cains by
| ndi vi dual Native Hawaiians” (Part 1]
(judicial process)), HRS 88 674-16
t hrough - 21.
The chapter creates a two-part process whereby clainms nust first
be brought before an adm nistrative panel, and, if the renmedy
provi ded is unacceptable to the clainmnt, the claimmy be

brought in circuit court.

20 Al references to HRS chapter 674 are to the 1993 version unless
ot herwi se not ed.
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Part |1 of Chapter 674 is the codification of the
adm ni strative process pronulgated by the |l egislature via Act 323

and provides in pertinent part:

[§ 674-3] Establishment of the board of individual
claims resolution. There shall be a Hawaiian home | ands
trust individual claim review panel to be composed of five
member s . ]

§ 674-4 [(Supp. 1999)] Tenure and compensation of
members. The term of office of each menmber of the [P]anel
shall be until December 31, 1999[.]

§ 674-6 Rulemaking powers. The [P]anel shall adopt
rules in accordance with chapter 91 prescribing the
procedures to be followed in the filing of claims and in the
proceedi ngs for review of claims[.]

§ 674-7 Review by panel required. Any individua
beneficiary under the trust claim ng actual damages ari sing
out of or resulting froma breach of trust which occurred
bet ween August 21, 1959, and June 30, 1988, and which was
caused by an act or omi ssion of an enployee of the State in
the management and di sposition of trust resources under the
trust, shall file a claimtherefor for review by the [P]ane
no later than August 31, 1995, or shall forever be barred.

[§ 674-8] Powers and procedures of the [P]anel.
(a) The [P]anel may hold hearings or such other proceedings
as it deems necessary[.]

(d) The [P]lanel may appoint a hearings officer or

officers . . . to hear any clainms and render recomended
findings.
(e) Upon written acceptance by a claimant . . . the

[ Planel shall disburse any compensati on awarded by the
| egi sl ature and undertake such other action as provided by
I aw.

§ 674-9 Panel hearing or review proceedings; fact-
finding; evidence.

Al'l proceedings shall be informal. . . . For the
purpose of this chapter, the [P]anel shall prepare a record
of each claim The record shall include

(7) The [P]lanel findings and advisory opinion

§ 674-10 Findings and advisory opinion. (a) The
[ Planel shall prepare findings and an advi sory opinion
concerning the probable merits of a claim probable award of
conmpensation, or recomended corrective action by the State
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(c) The advisory opinion of the [P]anel

rendered on

each claimshall be incorporated in the reports . . . for

subm ssion to the |egislature.

§ 674-11 Subsequent litigation; excluded evidence.
No statenment made in the course of any investigation,

hearing, or review proceedings of the [P]anel
purpose in any
finding, or

recommendati on of the [P]anel on the issue of

adm ssible in evidence . . . for any .
| egal proceeding. No opi ni on, concl usion

shal | be

liability, or

on the issue of conpensation, or corrective action shall be
adm tted into evidence in any |egal proceeding, nor shal
any party to the [P]anel hearing, or the counsel, or other
representative of the party, refer to or comment thereon in

any opening statement, any argument, or at
to any court or jury.

§ 674-14 Annual report [(Supp. 1999)].

any other time,

The [P] anel

shall prepare a report to be transmtted to the governor and

the legislature, at |east twenty days prior
of the regular session of 1998, and a fina

to the convening
report to be

transmtted to the governor and to the |egislature, at |east
twenty days prior to the convening of the regul ar session of
1999, which summarizes its activities in furtherance of this
chapter, and shall include a summary of each clai m brought
before the [Planel, the [P]anel’s findings and advi sory

opi nion regarding the nmerits of each claim and an estimte
of the probable conpensation or recommended corrective
action by the State, for action by the legislature in

regul ar session.

[§ 674-15] Limitations upon award of compensation or
corrective action. No claimshall be made under this
chapter for which a remedy was or is provided el sewhere
under the laws of this State, which is or was the subject of
pending or prior litigation, or which is predicated, in
whol e or in part, on an action or om ssion which occurred

prior to August 21, 1959.

(Bol d enphases and sone brackets in original.)

(Under scored

enphases added.) In sum the adm nistrative process requires a

claimant to file a claimbefore the Panel by August 31, 1995.

The Panel, in turn, nmust: (1) reviewthe claim (2) prepare a

record that includes findings and an advi sory opinion, setting

forth a recommended action on each claim (3) prepare and submt

a report to the legislature; and, (4) if accepted by the
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cl ai mant, di sburse any conpensati on awarded by the | egislature or
undertake any other |awful action.

Part |11l of Chapter 674 is the codification of the
judicial process pronulgated by the legislature via Act 323 and
provides in rel evant part:

§ 674-16 Waiver of Immunity. (a) The State waives
its immunity fromliability for actual damages suffered by
an individual beneficiary arising out of or resulting froma
breach of trust or fiduciary duty, which occurred between
August 21, 1959, to June 30, 1988, and was caused by an act
or om ssion of an enployee of the State in the managenent
and di sposition of trust resources.

(b) This waiver shall not apply to the foll owi ng:

(1) Any claimfor which a remedy was or is provided
el sewhere in or under the |laws of the State;

(2) Any cl ai m which was or is the subject of prior
or pending litigation; or

(3) Any claimpredicated, in whole or in part, upon

any act or omi ssion which occurred prior to
August 21, 1959.

§ 674-17 [(1993 & Supp. 1999)] Right to sue,
individual claims. (a) An aggrieved individual clainmnt
shall have the right to bring an action, in accordance with
[Part 111], in the circuit courts of the State for recovery
of actual damages suffered by the claimant arising out of or
resulting froma breach of trust which occurred between
August 21, 1959, to June 30, 1988; provided that no action
shall be filed until after October 1, 1997

(b) “Aggrieved individual claimnt”, as used in this
section, means an individual claimnt [1] whose clai m was
reviewed by the [Planel under this chapter and [2] who has
filed, no later than October 1, 1999, a written notice with
the [Planel that the clainmant does not accept the action
taken by the legislature in reqular session upon the claim
Any cl ai mant who fails to file a witten notice rejecting
the action of the |egislature upon the claimshall be deemed
to have accepted the action taken by the | egislature.

[S§ 674-18] Scope of Relief. |In an action under this
part the court may award actual damages to a successfu
cl ai mant .

§ 674-19 [(Supp. 1999)] Limitation on actions. Every
clai m cogni zabl e under this part shall forever be barred
unl ess the action is commenced by December 31, 1999

§ 674-20 No implied liability or award. |n no case
shall any liability be inplied against the State, and no
award shall be made against the State on any clai m brought
under this part except upon |egal evidence that would
establish liability against an individual or corporation
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(Bol d enphases and sone brackets in original.) (Underscored
enphases added.)

The judicial process, however, is not a review of the
| egi sl ature’s action upon the claimor the Panel’s proceedi ngs
and recomrendations; it is, essentially, a de novo proceeding.

In sum Part 1l requires that a claimant: (1) wait until after
October 1, 1997 to bring suit in circuit court; (2) file a
witten notice with the Panel rejecting the action upon the claim
by October 1, 1999; and (3) file an action upon the claimin
circuit court by Decenber 31, 1999.

It is inmportant to note here that the parties disagree
as to which principle of construction this court should apply in
interpreting HRS chapter 674. First, the plaintiffs contend that
the chapter is renedial and should, therefore, be construed
liberally. “Cenerally, remedial statutes are those which provide
a renedy, or inprove or facilitate renedi es already existing for
t he enforcement of rights and the redress of injuries.” Flores

v. United Air Lines, Inc., 70 Haw. 1, 12 n. 8, 757 P.2d 641, 647

n.8 (1987) (quoting N. Singer, 3 Sutherland, Statutes and

Statutory Construction § 60.02 (4th ed. 1986)). This court has

stated that renedial statutes should be “liberally construed to
suppress the perceived evil and advance the enacted renedy” and
has disfavored narrow i nterpretations that “inpede rather than
advance the renedi es” provided by such statutes. Flores, 70 Haw.

at 12, 757 P.2d at 647 (brackets, citation, and internal
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quotation marks ommitted); see also, Taylor v. Gov't Enpl oyees

Ins. Co., 90 Hawai ‘i 302, 308, 978 P.2d 740, 746 (1999) (holding
that notor vehicle policy coverage statute was renmedial in nature
and, therefore, entitled to liberal construction). Inasnuch as
HRS chapter 674 establishes a “process under which individual
beneficiaries under the Hawaiian honme | ands trust may resolve
clainms for actual damages,” HRS § 674-1, for past breaches of
trust, the chapter as a whole provides a renedy for the redress
of the individual beneficiaries’ injuries and, thus, falls
squarely within the definition of a renedial statute. Second, as
the State defendants correctly note, the right-to-sue provision
in Part 11l of Chapter 674 is part and parcel of a waiver of

sovereign imunity and nust be strictly construed. Taylor-Rice

v. State, 105 Hawai‘i 104, 110, 94 P.3d 659, 665 (2004).

Wth the above principles in mnd, we nowturn to
exam ne the issues and argunents of the parties in the instant
case. W first address whether the circuit court properly
granted partial summary judgnment in favor of the plaintiffs on
Count | of their conplaint.

B. Whether the Grcuit Court Erred in Granting Parti al
Summary Judgnent to the Plaintiffs in Count | on the

Basis that the Plaintiffs are Entitled to Sue for
Breaches of Trust Under HRS Chapter 674

1. HRS § 674-16's Specific Waiver of Immunity

As previously stated, HRS 8 674-16 provides:

(a) The State waives its immunity fromliability for
actual damages suffered by an individual beneficiary arising
out of or resulting froma breach of trust or fiduciary
duty, which occurred between August 21, 1959, to June 30,
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1988, and was caused by an act or om ssion of an enpl oyee of
the State in the management and di sposition of trust

resources.

(b) This waiver shall not apply to the foll owi ng

(1) Any claimfor which a remedy was or is provided
el sewhere in or under the | aws of the State

(2) Any cl aim which was or is the subject of prior
or pending litigation; or

(3) Any claim predicated, in whole or in part, upon

any act or om ssion which occurred prior to
August 21, 1959.

The parties agree that HRS § 674-16 is a specific
wai ver of the State’s sovereign immunity and a consent to be sued
for noney damages for breaches of trust occurring between
August 21, 1959 and June 30, 1988 and that, in order to bring
suit in circuit court, they nust have conplied with chapter 674’s
adm ni strative procedural requirenents and deadlines. The State
argues that sovereign inmmunity bars the plaintiffs’ clains under
HRS chapter 674 because the plaintiffs have not denonstrated that
they have satisfied “each and every prerequisite” of Chapter
674’ s waiver or that their clains cone within the waiver’s
cont enpl at ed scope.

The plaintiffs disagree, arguing that their clains are

acti onabl e because:

(1) [they] were given a right to sue under an express waiver
of sovereign inmmunity by the State which is in full force

and effect; . . . and, [2] these plaintiffs ha[ve] conplied
with all procedural requirements to the full extent

possi ble, including the timely filing of notice to the Panel
and timely filing of the l|awsuit.

(Capital letters altered.)
Generally, “[a] sovereign [s]tate is imune from suit
for noney damages, except where there has been a ‘clear

relinquishment’” of inmmunity and the [s]tate has consented to be
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sued.” Bush v. Watson, 81 Hawai‘i 474, 481, 918 P.2d 1130, 1137

(1996) (quoting Pele Defense Fund v. Paty, 73 Haw. 578, 605, 837

P.2d 1247, 1265 (1992)) (internal quotation marks omtted).
Thus, as previously stated, a waiver of sovereign imunity nust

be strictly construed. Taylor-Rice, 105 Hawai‘i at 110, 94 P.3d

at 665.2' |In other words, a statutory waiver of sovereign
I munity nust be clear and unequi vocal and nust be strictly
const r ued.

Here, although the parties agree that section 674-16 is
a specific waiver of sovereign immunity, they disagree on the
conditions of that waiver and whether the plaintiffs have net al
of Chapter 674’s requirenents. As indicated in the overview
section, supra, the chapter creates two separate avenues for
relief, but requires the individual claimnts to engage first in
the admi nistrative process set forth in Part Il of the chapter.
Therefore, we next exam ne whether the plaintiffs have net the
conditions of HRS chapter 674’s waiver of inmmunity.

2. Whether the Plaintiffs Qualify as
“[A]lggrieved [I]ndividual [C]laimant[s]”
under HRS § 674-17

As previously indicated, HRS 8§ 674-17 provides:

(a) An aggrieved individual claimnt shall have the
right to bring an action, in accordance with [Part I11], in
the circuit courts of the State for recovery of actua
damages suffered by the claimnt arising out of or resulting

L The State defendants refer to this court’s decision in Helela v.

State, 49 Haw. 365, 418 P.2d 482 (1966) for the proposition that plaintiffs
must satisfy “each and every prerequisite” of a waiver of sovereign immunity.
However, the holding in Helela relies on no nore than a straightforward
application of the applicable statute’s plain |Ianguage, and, as such, the case
does not add to the discussion herein
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froma breach of trust which occurred between August 21,
1959, to June 30, 1988; provided that no action shall be
filed until after October 1, 1997

(b) “Aggrieved individual claimant”, as used in this
section, means an individual claimnt [1] whose claim was
reviewed by the [P]lanel under this chapter and [2] who has
filed, no later than October 1, 1999, a written notice with
the [Planel that the claimnt does not accept the action
taken by the legislature in regular session upon the claim
Any cl ai mant who fails to file a witten notice rejecting
the action of the |egislature upon the claimshall be deemed
to have accepted the action taken by the | egislature.

(Enmphases added.)
The State defendants argue that the plaintiffs do not

qual ify as “aggrieved individual claimnt[s],” under the plain
| anguage of HRS 8 674-17 because the clai mnmaki ng process under
that section was never conpleted. According to the State

def endants, HRS chapter 674's waiver of immunity requires that

the follow ng steps be sequentially conpleted:

(1) the beneficiary had to file a claimwith the Panel by
August 31, 1995 (or it would “forever be barred”); (2) the
Panel had to render an advisory opinion on the claim and
send it to the [l]egislature for action; (3) the
[Tegislature had to take action on the Panel’s opinion; and
(4) the beneficiary nmust [have] file[d] a written notice
rejecting the [lI]egislature’s action, by October 1, 1999

The State defendants contend that the |egislative history
suggests an unwi I lingness to allow the individual clainmnts to
sue for retrospective relief without a study, i.e., conpletion of
the adm ni strative process.

The plaintiffs contend that the statute inposed only
the follow ng prerequisites to filing suit in circuit court:
(1) tinmely filing of their claims with the Panel; (2) tinely
subm ssion of witten notices to the Panel that they reject the
| egislative action on their clainms; and (3) tinely filing of the

instant action in the circuit court.

- 38-



* %% FOR PUBLICATION * * *

HRS chapter 674 requires a claimant to: (1) file a
cl ai m before the Panel by August 31, 1995, HRS 8§ 674-7; (2) wait
until after October 1, 1997 to bring suit in circuit court, HRS
8§ 674-17(a); (3) file a witten notice with the Panel rejecting
the action upon a claimby COctober 1, 1999, HRS 8§ 674-17(b); and
(4) file an action upon the claimin circuit court by Decenber
31, 1999. HRS § 674-19. In that regard, the circuit court
f ound:

49. The statutory notice to sue, mandated by HRS
8§ 674-17, for the entire class of [p]laintiffs in this
action, was submtted to the Panel on Septenmber 30, 1999, by
the Native Hawaiian Legal Corporation on behalf of the 2,721
claimants who submtted timely clainms with the Panel prior
to August 31, 1995, and whose claim were not settled by the
Panel .

50. The present action was filed on December 29
1999, as a class action on behalf of 2,721 claimnts who
filed timely claims with the Panel and whose cl ai s were not
settled by the Panel

The circuit court, thus, concluded that the plaintiffs have net
the statutory notice and filing deadlines. The State defendants
do not contest at this tine that the plaintiffs nmet the above
deadl i nes.?*> However, as previously noted, the State defendants
neverthel ess contend that the plaintiffs’ clains are untinely
because “review by the Panel” and |egislative “action” upon each
claimare additional conditions precedent to the right to sue
that were not conpleted prior to the statutory deadlines.

Accordingly, the State defendants naintain that the plaintiffs

22 However, as previously noted, the class certification order reserved

the State defendants’ right to assert any substantive defenses agai nst any
named plaintiff, individual member of the plaintiff class, and/or the class as
a whol e. See supra note 1.
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are not “aggrieved individual claimant[s]” as defined in the
statute and, consequently, are not entitled to bring suit in
circuit court.

a. “review by the Panel

The State defendants argue that step two of the process
requires that the Panel review each claimand render an advi sory
opinion on the claimbefore a clainmnt can reach the next step,
i.e., legislative consideration and action upon the claim

HRS § 674-1 provides:

Purpose. The purpose of this chapter is to establish
a process under which individual beneficiaries under the
Hawai i an honme | ands trust may resolve claim for actua

damages . . . :
(1) By establishing [the Panel] which shall
(A) Recei ve, review, and evaluate the nmerits
of an individual beneficiary’s claim
(B) Render findings and issue an advisory
opi nion regarding the merits of each claim
filed with the [P]anel, including an

esti mate of the probable award of actua
damages or recommended corrective action
that may be inmplemented to resolve each

claim
(O Prepare and transmt a report to the
governor and legislature . . . on the

activities of the [P]anel including a
summary of each claim brought before the
[Planel . . .;

(D) Di sburse any conpensation awarded by the
|l egislature in regular session or
undertake other actions as provided by |aw
which are acceptable to a claimant][.]

(Bol d enphasis in original.) (Underscored enphases added.) In

addition, HRS § 674-10 specifically requires that:

(a) The [P]lanel shall prepare findings and an
advi sory opinion concerning the probable merits of a claim
probabl e award of conpensation, or recommended corrective
action by the State.

(b) The findings and advisory opinion shall be signed
by all menmbers of the [P]anel; provided that any menber of
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the [Planel may file a written concurring or dissenting
advi sory opinion

(c) The advisory opinion of the [P]lanel
rendered on each claimshall be incorporated into the
reports by section 674-14 for subm ssion to the

legislature.
(Under scored enphases added.) Finally, under HRS § 674-14,

[t]he [P]anel shall prepare a report to be transmtted to
the governor and to the |egislature, at |east twenty days
prior to the convening of the regular session of 1998, and a
final report to be transmtted to the governor and to the

| egi sl ature, at |east twenty days prior to the convening of
the regul ar session of 1999, which summarizes its activities
in furtherance of this chapter, and shall include a summry
of each claim brought before the [Planel, the [Planel’s
findings and advisory opinion regarding the nmerits of each
claim and an estimate of the probable conmpensation or
recommended corrective action by the State, for action by
the |l eqgislature in reqgqular session.

(Under scored enphases added.) In sum the Panel nust receive and
review each claim as well as submt reports to the legislature
that includes a summary of its activities, its findings and
opinions regarding the nerits of each claim and its
recommendations for an award of damages or corrective action

An exam nation of the reports submtted by the Panel
to the legislature indicates that the Panel net the statutory
requi renents of HRS 88 674-10 and -14. As previously indicated,
the Panel submtted the first required report to the 1998
Legi sl ature, sunmarizing its activities with respect to 4, 327
timely filed clains. The report indicated the status of each
claim stating that: (1) 396 clains were closed after prelimnary
investigation; (2) 3,931 clains were accepted for further
i nvestigation (accepted-clains); (3) the investigation of 601

accepted-cl ainms was conplete; and (4) final decisions in 182
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cl ai ms had been issued. The report categorized each accept ed-
claimand indicated the nunber of clains in that category, i.e.,
“Waiting List,” “Lost Applications,” “Qualifications,” etc. In
an appendi x to the report, the Panel provided a summary of the
“Panel’s Final Decisions and Orders [on] Meritorious dains,”
i ncluding a short description of each claimand the Panel’s
recommendation for an award of danmages and/or corrective action.
The Panel submitted its second required report to the 1999
| egi sl ative session in which it updated the status of each of the
4,327 clains filed before the Panel. The report stated that, by
the end of Decenber 1998, it had “either closed or issued
recommendati ons on 2,050 clains, representing 47% of the total
nunber of clains,” which neant that 53% of the total nunber of
claims filed with the Panel were pending. The Panel issued a
final report in 1999, although not required by HRS § 674-14, in
which it again updated the status of each claimand sunmari zed
its activities from 1991 through October 1999. By that tine, the
Panel reported that it had conpleted its investigation of 1,645
clainms and had either closed or made reconmendati ons on 53% of
all clainms filed, but that it had ceased its activities after the
veto of H B. 1675 (which woul d have extended the notice and
filing deadlines by one year).

In reaching its initial determnation to close or

accept each of the 4,327 tinmely filed clains, the Panel
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prelimnarily investigated each claimand nade an initial

determ nation of its probable nerit, closing 396 cases after the
prelimnary review. The Panel’s investigation and categorization
of the accepted-clains indicates that the accepted-clains were
reviewed a second tine. The clains that proceeded beyond the

i nvestigation stage were subject to a final review and

determ nation of its probable nerit and award of damages and/ or
corrective action. Thus, for purposes of providing a status
report to the legislature, the pending accepted-clains were
necessarily required to be reviewed in order to report them

(1) in an appropriate category, e.d., “hearings pendings,”

“settl ement negotiations,” “on remand to hearings officer,” etc.
or (2) formally submt themw th the appropriate reconmendati ons.
Thus, for all intents and purposes, the pendi ng accepted-cl ains
were the subject of an on-going review process. At the very

| east, we believe the accepted-clainms were “reviewed” each tine

t he Panel prepared and submtted a report to the |egislature.
However, inasmuch as HRS § 674-17(b) requires claimants to subm t
“awitten notice with the [Planel that the clai mant does not

accept the action taken by the legislature in requl ar session

upon the claini (enphasis added), we now turn to exam ne whet her

the |l egislature “acted” upon each claimreported by the Panel in
its Final Report, thereby triggering the plaintiffs’ right to

sue.
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b. “action” by the |leqislature

The State defendants argue that “legislative action”
was a condition precedent that was not satisfied in tinme for the
plaintiffs to bring suit in circuit court. The State contends
that the requirement of filing witten notice with the Panel that
a claimant rejects the legislature’s “action” upon his or her
claiminplied that |legislative “action” was required. The State
def endants further argue that such “action” did not occur as a
result of the legislature’s decision to defer action and that the
pl ain | anguage of HRS 8§ 674-17 and the |egislative history of the
statute supports such an interpretation. Specifically, the State

def endants note that,

[flrom the beginning, the Legislature appreciated the
adverse affect waiver of the State's sovereign imunity
could have on the State’'s fiscal condition. It was clearly
unwi I ling to allow individuals to sue for retrospective
relief without a study [(i.e., panel review)], and postponed
wai ving the State’'s sovereign imunity to allow individuals
to sue for damages retroactively, until the Governor

exam ned the rami fications and proposed a plan [(referring
to Act 395 s provision allowing the governor the opportunity
to present a proposal for resolution of individual clainms to
accommdate the attorney general’s concern about the inpact
of such claim on the State treasury)].

(Gtation omtted.) (Enphasis added.) The State defendants
assert that the legislature’s “deferral” of “action” upon the
claims until all clains had been reviewed supports their

interpretation of the statute.?

28 As stated in the Background section, the Legislature passed H.B.

1675, extending the notice, filing, and panel report deadlines by one year
However, the bill was vetoed by then-Governor Cayetano

- 44-



* %% FOR PUBLICATION * * *

The plaintiffs counter that

[n]owhere in Chapter 674 is there a requirenment that the
[I]1egislature enact legislation on the claims filed with the
Panel ; the only precondition is notice to the Panel of not
accepting the action taken by the |egislature in regular
session upon the claim Plainly, if the [lI]egislature fails
to fund the claims, ignores them or otherwi se refuses to
consider the clains or offer a remedy, the [l]egislature has
acted upon the clainms within the | anguage and purpose of the
statute.

(Gtation, internal quotation marks, footnote, and sone brackets
omtted.) The plaintiffs further argue that, “for the
[I]egislature to waive inmunity but stifle any relief through its
refusal to review clains and nmake awards woul d reduce the statute
to an absurdity.”

HRS chapter 674 does not provide a definition for
“action [of] the legislature in regular session upon the clainf
under section 674-17. Nor does any section of the statute set
forth or describe the types of “action” the |egislature m ght
take, except for HRS § 674-1, which provides that the Panel my

“[d] i sburse any conpensation awarded by the legislature in

regul ar session or undertake other actions as provided by |aw

which are acceptable to a claimant.” (Enphases added.) In

addition, the chapter does not provide an inclusive tine period
for any type of “action,” other than the ultimte deadline of
Decenber 31, 1999, when a claimant nust bring suit or be forever
bar r ed.

In this case, the legislature was presented with the

Panel s recommendati ons on three separate occasions: in 1994
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(Act 129's dism ssal of two clains), 1997 (the 1997 Panel

Report), and 1999 (the 1999 Panel Report). 1In its Final Report,
issued in late-1999, the Panel indicated that, on June 22, 1999,
it nmet to determ ne the proper course of action foll ow ng

t hen- Governor Cayetano’s veto of H. B. 1675 (that woul d have
extended the notice, filing, and panel report deadlines for an
addi tional year) and decided to informall clainmants of the
Cctober 1, 1999 deadline for filing the witten notice of
rejection to the Panel. Subsequent to the veto of H B. 1675 on
June 10, 1999, the legislature did not override the veto nor
anend, repeal, or clarify HRS chapter 674. Wthout the one-year
extension specified in H B. 1675, the legislature’ s “deferral” of
its consideration of the Panel’s recomendati ons after expiration
of the statutory deadlines is subject to two differing
interpretations, i.e., that the “deferral” was effectively: (1) a
denial of all clains, and, therefore, an “action” upon each
claim or (2) a repeal or expiration of the waiver of sovereign

i mmunity under HRS chapter 674. See also discussion, infra,

re: State’s alternative contention that HRS § 647-17 constitutes
a “statute of repose.” The legislative history and the
construction of HRS chapter 674 supports the interpretation that
the former -- rather than the latter -- was intended by the

| egi sl ature.
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Throughout the | egislative process, the Senate
advocated for a direct right to sue in court. The House’s
i nsi stence on caution resulted in a conproni se that added an
adm nistrative step to the process. However, the ultimte
decision rested with the claimnts as to whether the resol ution
of their claimby the adm nistrative process was acceptable. |If
not, any dissatisfied-claimant would be entitled to sue in court.
No limt on the total anmount of damages was ever included in the
statute. Therefore, the legislature’s control over the cost to

the State was limted to its power to offer an acceptabl e renedy

to the claimants. |[If this court were to conclude that the

| egi slature was required to do sone affirmative “act,” then the

| egi slature’s “deferral” of its actions until the applicable
deadl i nes had passed would nullify Part 11l of the statute,

| eaving the plaintiffs with no renedy what soever, which is
absurd, given the purpose of the statute and the legislature’s
efforts to effectuate such purpose. Had the |egislature intended
that it have absolute control over the claimants’ right-to-sue in
court in order to avoid an unexpected inpact on the State
treasury, it would have expressly set forth limtations and not

| eft the choice to accept legislative relief in the hands of the

claimants. See Ass’n of Apartnent Owmers of Mnal aea Kai, Inc. v.

Stillson, 108 Hawai‘i 2, 28, 116 P.3d 644, 670 (2005) (applying

the rule that, “because the legislature is presuned not to intend
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an absurd result, legislation should be construed to avoid, if
possi bl e, inconsistency, contradiction, and illogicality”
(citation omtted)).

Moreover, the State defendants’ argunent that the
wai ver of sovereign imunity was “postponed” because the
| egi sl ature required the governor to “exam ne the effect of the
clainmi and provide a study prior to allowing the claimants to sue
in court lacks merit. Section 5 of Act 395 specifically provided
a right to sue for actual damages if (1) the governor failed to
submit a proposal to resolve the retroactive clains or (2) the
| egi sl ature rejected the governor’s proposal and there was no
ot her avenue for relief. 1988 Haw. Sess. L. Act 395, § 5 at 945.
Subsequent | egislative history and the structure of HRS chapters
673 and 674 reflect a conpromise: the legislature, in response
to the House’'s concerns, had the first opportunity to provide
relief; if the legislative “action,” including a dismssal of a
cl ai mwas not acceptable to the beneficiary, then the beneficiary
could bring the claimto the circuit court. The stated purpose
of Act 14 and its shortening of the statutory deadline to file

suit was to:

Further the public interest by ensuring that clainms which
have arisen or may arise in the future with respect to the
adm ni stration of the Hawaiian home | ands and are brought
pursuant to chapters 673 and 674, Hawaii Revised Statutes,
are resolved in a fair, conplete, and timely manner.
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1995 Haw. Sp. Sess. L. Act 14, § 2 at 698 (enphases added). Even
in 1999, when executive officials suggested that the |egislature
i npl enent proposals to limt the available relief by excluding
waiting list clains, the legislature refused. See supra section
|.A.8. Thus, the legislature’ s repeated desire to bring closure
to the matter and its attenpt to provide its own formof relief
as a nore flexible alternative to judicial proceedings indicates
that the adm nistrative and judicial processes are alternative,
but distinct, avenues for relief and that the overall intent is
to resolve the clains.

A conclusion that a clai mnust have been the subject of
| egi sl ation would render the two clains dismssed by the
| egi sl ature via Act 129 as the only clains for which the waiver
of sovereign inmunity applies. In addition, a conclusion that an
advi sory opi ni on upon a cl ai mnmust have been included in a Panel
report to be “acted upon” by the | egislature would nean that only
t he Ah Chong G oup (who had received advisory opinions on their
clainms that were presented to the |legislature) would be entitled
to proceed under Part |11 (judicial process) of Chapter 674.
Such concl usi on woul d excl ude the Boner and Kalim G oups (whose
clainms received an advi sory opinion that was not presented to the
| egislature) through no fault of their own, clearly a result that
is at odds with the underlying purpose to provide relief to the

i ndi vidual claimants. Here, the plaintiffs, having received no
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affirmative | egislative action by the notice-filing deadline of
Cctober 1, 1999, acted properly to preserve their rights by (1)
timely submtting the required witten notice rejecting the

| egislature’s action, i.e., deferral that effectively denied al
claims, and (2) filing suit before the correspondi ng deadli ne.
Consequently, the conditions of Panel “review’ and |egislative
“action” as set forth in the definition of “aggrieved individual
claimant” under HRS § 674-17 are net.

C. whet her HRS 8 674-17 operates as a statute of
repose that bars the plaintiffs’ clainms

The State argues, in the alternative, that HRS § 674-17
is a “statute of repose” that: (1) limts the availability of
actions brought under HRS chapter 674; (2) makes conpliance a
condition precedent to prosecution of a claimunder HRS
chapter 674; (3) is substantive and not procedural; and (4) is

jurisdictional. The State further argues that:

As a statute of repose, the October 1 deadline [to
file a notice of non-acceptance with the Panel] constituted
“a condition precedent which establishes a time period in
whi ch suit must be brought in order for the cause of action

to be recognized. The limtation period does not depend
upon an injury or the accrual of a cause of action, but
depends on the occurrence of a specific event.” Tipton v.
Young Construction Co., Inc., 446 S.E.2d 603, 604-05 (N.C
App. 1994). After the time period specified in a statute of
repose runs, the cause of action of which a statue is an
integral part is conpletely elimnated. McGui nnes v.

Cotter, 591 N.E.2d 659, 662 (Mass. 1992). See al so, Cosl ow
v. General Electric Co., 877 S.W2d 611, 612 (Ky. 1994) (“a
statute of repose potentially bars a plaintiff’s suit before
the cause of action accrues”); Stuart v. American Cyanam d
Co., 158 F.3d 622, 627 (2nd Cir. 1998) (“a statute of repose
extingui shes the cause of action, . . . Thus, a statute of
repose may bar commencenment of an action even before the
cause of action accrues.”)
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Toget her, Panel review and action by the Legislature
before the October 1, 1999 [deadline] constitute a statute
of repose which extingquished [Chapter] 674's waiver of
sovereign immunity. Because the waiver expired before the
plaintiffs filed suit, their clainms for money damages for
breach of trust under [Chapter] 674 [are] barred by

sovereign i mmunity.

(Enmphasi s added.)

The plaintiffs respond that:

[t]he “logic” of the State’'s position . . . is not clearly
expl ai ned or articul ated. Instead, the State [defendants]
ask[] the [c]lourt to |leap to an unsupported concl usion and
accept that it is the “notice-filing deadline” . . . which
constitutes a statute of repose and all clains are
thereafter barred -- even though the statute clearly states
ot herwi se, permitting claims to be filed until December 31
1999.

The plaintiffs state three additional reasons why the State's

position is “fatally flawed”:

First, if there was an expiration of the right to sue, that
expiration could only occur on December 31, 1999, the
deadline for filing actions in circuit court under Chapter

674. Second, and equally inmportant, the State [defendants]
failed to appeal the appropriate Findings of Fact and

Concl usions that establish that the October 1, 1999 notice
deadl ine was met by all plaintiffs in this case. .
Finally, the right to sue and the waiver of immunity are

di stinct matters; nowhere in the statute is the waiver
limted in time.

(Enphasis in original.) The plaintiffs alternatively argue that,
“even if the waiver of sovereign immunity expired on Decenber 31
1999, it did not elimnate the exercise of rights by [the
p]laintiffs prior to that date” because the plaintiffs “filed
suit on Decenber 29, 1999, two days before any expiration of
sovereign imunity waiver.”

In light of our holding that the “Panel review and

action by the legislature” requirenents of HRS § 674-17(b) were
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satisfied, the State defendants’ argunent that HRS § 674-17's
notice deadline bars the plaintiffs’ clainms under HRS chapter 674
is unavailing. In other words, even assum ng the “review and
“action” requirements of HRS § 674-17 created a statute of
repose, those requirenents were satisfied such that the State's
wai ver of sovereign imunity under HRS § 674-16 did not expire
before the plaintiffs filed suit in circuit court. Accordingly,
the circuit court did not err in ruling that the plaintiffs are
entitled to pursue their clainms under HRS chapter 674.
C. Wiether the Crcuit Court Erred in Granting Partia
Summary Judgnent on Count | on the Basis That the
Plaintiffs are Entitled to Bring Suit for Breach of

Settl enent Agreenent in the Grcuit Courts Under HRS
8§ 661-1

The plaintiffs contend that, “irrespective of their

ri ghts under Chapter 674, [their] clains are actionable

i ndependent|y under HRS chapter 661.” The plaintiffs assert
that, in passing Act 14, the State assuned a contract ual
obligation “to provide all Plaintiff-beneficiaries with the ful
range of renedi es contenpl ated under Chapter 674 for their

i ndi vidual clainms.” The plaintiffs further argue that:

Act 14 enconpasses two separate but conpl ementary processes
for making the trust and its beneficiaries whole, both of
which are essential to the settlement and bindi ng upon the
State. These are the so-called “$600 mllion settlement”
whereby the State has commtted itself to nake whole the
HHCA trust by paying $30 mlIlion per year into the trust for
twenty years, Act 14, § 6, and the process established in
Chapter 674 to make whole the individual beneficiaries of
the HHCA trust by conmpensating them for the injuries they
suffered as individuals.
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(Enmphases in original.) (Footnote omtted.) The plaintiffs
concl ude that,

if the State [defendants] persuade[] the Court that, by
refusing to provide a remedy under Chapter 674, it

extingui shed the beneficiaries’ right to seek conpensation
under that Chapter, the Court must conclude that, in doing
so, the State has run afoul of HRS § 661-1. Otherwi se, the
State would be permtted to avoid both its trust obligations
and the settlement intended to remedy its breach of those
same obligations.

Accordingly, the plaintiffs take the position that the circuit
court properly concluded that Act 14 is a settlenent agreenent
that guarantees themthe right to sue under HRS chapter 674.
The State argues that the circuit court erred in
concluding that Act 14 was a settlenent agreenent and, therefore,
a contract, such that HRS § 661-1 provides an alternative to
bringing a suit for danages agai nst the State defendants for
breach of trust under Chapter 674. Specifically, the State
defendants contend that (1) “[t]here is no precedent in Hawai i
whi ch recogni zes that a statute nmay serve as an express or
inplied ‘contract’ with the State upon which a claimfor noney
damages may be founded” and (2) “federal precedent cautions

against interpreting the Tucker Act,? [HRS § 661-1's federa

24 The Tucker Act, 28 U.S.C. § 1491 (1996), provides in pertinent part:

(a) (1) The United States Court of Federal Clains
shall have jurisdiction to render judgment upon any claim
against the United States founded either upon the
Constitution, or any Act of Congress or any regulation of an
executive departnment, or upon any express or inmplied
contract with the United States[.]

(Bol d enphasis in original.)
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counterpart, as supporting such a ruling.” (Footnote omtted.)

The State defendants al so contend that:

[A]l'l references to and exceptions and exclusion for

[ Chapter] 674 contained in Act 14 were made to literally
shelter and preserve [Chapter] 674’s process and remedies
from being extinguished by Act 14’s passage. The

| egi sl ature knew that only two years before, it had extended
[ Chapter] 674’s effectiveness until 1997. Through annua
reports, it knew that only a few clainms had been reviewed by
t he Panel and presented to the Legislature for action.

Most inportantly, it knew that [Act 14] was being
enacted to conplete the third and |ast |eg of the journey
that started in 1987 . . . [Chapter] 673 all owed native
Hawai i ans to sue for damages for breach of trust [for] both
the public land and [the Hawaiian home | ands] trusts
prospectively. [ Chapter] 674 was in place to process
i ndi vi dual HHCA beneficiaries’ . . . claims for breach of
t he Hawaiian [home |ands] trust. Wth the passage of [Act
14], the [] trust itself was finally repaired.

HRS § 661-1 (1993) provides in pertinent part:

Jurisdiction. The several circuit courts of the
State . . . shall, subject to appeal as provided by | aw,
have original jurisdiction to hear and determne . . . all
questions of fact involved without the intervention of a
jury.

(1) All claims against the State founded upon any
statute of the State; . . . or upon any
contract, expressed or inplied, with the State,
and all claim which may be referred to any such
court by the legislature[.]

(Bol d enphasis in original.) (Underscored enphases added.)
| nasnuch as the above statute is jurisdictional, the issue
presented is whether Act 14 constitutes a contract that
guarantees the renedi es provided under HRS chapter 674.

The State correctly points out that there is no
precedent in Hawai‘ recognizing that a statute nmay serve as an
express or inplied contract with the State for purposes of
i nvoking HRS 8§ 661-1"s wai ver of sovereign immnity. As such,

the court |ooks to federal precedent for guidance. See Ofice of
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Hawai i an Affairs v. State, 110 Hawai ‘< 338, 352-53, 133 P.3d 767,

781-82 (2006) [hereinafter, CHA I1]. In United States v.
Mtchell, 463 U S. 206 (1983), the United States Suprene Court

stated that:

[ T] he Tucker Act does not create any substantive right
enforceabl e against the United States for nmoney damages. A
substantive right must be found in some other source of |aw,
such as the Constitution, or any Act of Congress, or any
regul ati on of an executive department. Not every claim
invoking the Constitution, a federal statute, or a

regul ation is cognizabl e under the Tucker Act. The claim
must be one for noney damages against the United States, and
the claimant must denponstrate that the source of substantive
law he relies upon can fairly be interpreted as mandating
conmpensation by the Federal Government for the damages

sust ai ned.

ld. at 216-17 (citations, footnote, and internal quotation marks
omtted) (enphasis added). |In determ ning whether a |aw could be
i nterpreted as nmandati ng conpensation, the Suprene Court set

forth the following principles in National Railroad Passenger

Corp. v. Atchison Topeka & Santa Fe Railway Co., 470 U.S. 451

(1985):

For many decades, this Court has maintained that[,]
absent some clear indication that the legislature intends to
bind itself contractually, the presumption is that “a law is
not intended to create private contractual or vested rights
but merely declares a policy to be pursued until the
legislature shall ordain otherwise.” Dodge v. Board of
Education, 302 U.S. 74, 79, 58 S. Ct. 98, 100, 82 L. Ed. 57
(1937). See also Rector of Christ Church v. County of
Phi | adel phia, 24 How. 300, 302, 16 L. Ed. 602 (1861) (“Such
an interpretation is not to be favored”). This well-
establi shed presunption is grounded in the elementary
proposition that the principal function of a legislature is
not to make contracts, but to make |aws that establish the

policy of the state. I ndi ana _ex rel. Anderson v. Brand, 303
U.S. 95, 104-105, 58 S. Ct. 443, 447-448, 82 L. Ed. 685
(1938). Policies, unlike contracts, are inherently subject

to revision and repeal, and to construe |laws as contracts
when the obligation is not clearly and unequivocally
expressed would be to |limt drastically the essential powers
of a legislative body. I ndeed, “‘[t]he continued existence
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of a government would be of no great value, if by
implications and presunptions, it was disarmed of the powers
necessary to acconmplish the ends of its creation.’” Keefe
v. Clark, 322 U.S. 393, 397, 64 s. Ct. 1072, 1074, 88 L. Ed.
1346 (1944) (quoting Charles River Bridge v. Warren Bridge
11 Pet. 420, 548, 9 L. Ed. 773 (1837)). Thus, the party
asserting the creation of a contract must overconme this
wel | - f ounded presunption, Dodge, supra, 302 U.S.[] at 79, 58
S. Ct.[] at 100, and we proceed cautiously both in
identifying a contract within the |anguage of a regul atory
statute and in defining the contours of any contractual
obl i gation.

In determ ning whether a particular statute gives rise

to a contractual obligation, “it is of first importance to
exam ne the | anguage of the statute.” Dodge, [302 U.S.] at

78, 58 S. Ct.[] at 100. See also Indiana ex rel. Anderson
v. Brand, supra, 303 U. S.[] at 104, 58 S. Ct.[] at 447
(“\here the claimis that the State’s policy embodied in a
statute is to bind its instrunentalities by contract, the
cardinal inquiry is as to the terms of the statute supposed
to create such a contract”). “If it provides for the
execution of a witten contract on behalf of the state[,]
the case for an obligation binding upon the state is clear.”
302 U.S.[] at 78, 58 S. Ct.[] at 100 (emphasis supplied).
But absent "“an adequate expression of an actual intent” of
the State to bind itself, Wsconsin & Mchigan R. Co. V.
Powers, 191 U.S. 379, 386-387, 24 S. Ct. 107, 108-109, 48 L.
Ed. 229 (1903), this Court simply will not lightly construe
that which is undoubtedly a schenme of public regulation to
be, in addition, a private contract to which the State is a

party.

Id. at 465-68 (bold enphasis added) (underscored enphasis in

original); see also United States Trust Co. v. New Jersey, 431

US 1, 18 n.14 (1977) (“In general, a statute is itself treated
as a contract when the | anguage and circunstances evince a

| egislative intent to create private rights of a contractual

nat ure enforceabl e against the State.”). Thus, we first exam ne
t he | anguage of Act 14 to determ ne whether it gives rise to a
contractual obligation on the part of the State to provide the
plaintiffs with the relief provided in HRS chapter 674. See CHA

|, 110 Hawai ‘i at 352, 133 P.3d at 782.
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Section 1 of Act 14 presents the legislature’ s findings
and describes the inpetus for the act’s passage. Therein, the
| egi sl ature recounts the history of the Governor’s task force and
its actions in carrying out the Governor’s Action Plan. By 1994,
the State had: (1) resolved all disputed set-asides?® of
Hawai i an hone | ands that were still under its control; (2) paid
conpensation for the use of Hawaiian honme | ands from August 21,
1959 t hrough October 28, 1992; and (3) transferred various | ands

back to the DHHL. However, the legislature found that, in 1994,

the task force continued to verify and value certain of the
claims which remai ned unresolved . . . . The Hawaiian hones
comm ssion’s clainms to approximately 39,000 acres of such
land are disputed due to different interpretations of the
HHCA as it describes the lands to be made avail able for use
under the provisions of HHCA. Due to the difficulty of
determ ning the intent of Congress in 1921, it is untenable
to adm nistratively approve or disprove the validity of
these cl ai ns.

The legislature finds that, due to the difficulty,
time, uncertainty, disruption of public purposes, inmpact on
the public land trust and private | andowners, and expense of
judicial resolution of remaining disputed claims, another
approach, which results in the repair of the Hawaiian honme
Il ands trust and the final resolution of claim against the
State, is necessary and in the best interests of the State
and the beneficiaries of the trust.

The legislature by this Act hereby takes these
measures to bring the desired closure, to fully effectuate
in part the intent of S.C.R. No. 185, H.D. 1, 1991 and the
Governor’s Action Plan, and to fully effectuate the
legislature’s intent of final disposition of the matters
addressed by this Act. The leqgislature also finds that the
di sputes surrounding the Hawaiian home | ands trust have
caused uncertainty in the State with regard to the limted
wai ver of sovereign imunity contained in Act 395, Session
Laws of Hawai ‘i 1988. Wth respect to all controversies
arising between August 21, 1959 and July 1, 1988, excl uding

25

“

The term “set-asides,” as used in Act 14, apparently refers to the

“thousands of acres of Hawaiian honme | ands that were allegedly used, disposed
of, or withdrawn fromthe trust by territorial or state executive actions in

contravention of the HHCA.” 1995 Haw. Sp. Sess. L. Act 14, §8 1 at 696
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individual clainms provided for pursuant to chapter 674,
Hawai ‘i Revi sed Statutes, the State hereby affirnms that the
limted waiver of sovereign immnity permtted by Act 395
Session Laws of Hawai ‘i 1988, is now withdrawn and, to the
extent the waiver was not previously withdrawn, it is now
fully withdrawn. All clainms arising between August 21, 1959
and July 1, 1988, or under any other |aw enacted in
furtherance of the purposes or objectives of Act 395

Session Laws of Hawai‘ 1988, except those perm tted by
chapter 674, Hawai ‘i Revised Statutes, are hereby forever
barred.

In passing this Act, it is the intent of the
|l egislature in part to (a) resolve all controversies for the
peri od between August 21, 1959 and July 1, 1988, allowed by
Act 395, Session Laws of Hawai ‘i 1988, except those
permtted by chapter 674, Hawai ‘i Revised Statutes, (b)
resolve all controversies relating to the validity of the
patents issues after 1920 and prior to July 1, 1988, and
affecting any | ands covered by or allegedly covered by the
HHCA and to all rights arising fromor relating to such
patents as issued, and (c) make certain other rel ated
anendments to chapters 673 and 674, Hawai ‘i Revised
Statutes. Additionally, it is the intent of the |egislature
that[,] if the State is alleged to be liable[] for clainms of
breaches of the Hawaiian home | ands trust prior to
st at ehood, this Act shall dispose of and resolve those
claim against the State as well.

1995 Haw. Sp. Sess. L. Act 14, 8 1 at 697-98 (enphases added).
Section 2 of Act 14 lists the purposes of the act,

whi ch were to:

(1) Resol ve all controversies relating to the Hawaiian
home | ands trust which arose between August 21, 1959
and July 1, 1988;

(2) Prohi bit any and all future clainms against the State
resulting out of any controversy relating to the
Hawai i an honme | ands trust which arose between August
21, 1959 and July 1, 1988

(3) Resol ve all controversies after 1920 and prior to July
1, 1988 relating to the validity of patents issued and
affecting any | ands covered by or allegedly covered by
HHCA and to all rights arising fromor relating to
such patents as issued;

(6) Furt her the public interest by ensuring that clainms
which have arisen or may arise in the future with
respect to the admnnistration of the Hawaiian honme
| ands and are brought pursuant to chapters 673 and
674, Hawai ‘i Revised Statutes, are resolved in a fair,
conplete, and timely manner.
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1995 Haw. Sp. Sess. L. Act 14, § 2 at 698 (enphasis added). The
Act clearly describes the effect of its passage on existing
clainms, stating:

The passage of this Act is in full satisfaction and
resolution of all controversies at law and in equity, known
or unknown, now existing or hereafter arising, established
or inchoate, arising out of or in any way connected with the
management, adm ni stration, supervision of the trust, or
di sposition by the State or any governnental agency of any
lands or interest in |and which are or were or are alleged
to have been Hawaiian home | ands, or to have been covered by
the HHCA arising between August 21, 1959 and July 1, 1988.
The passage of this Act shall have the effect of res
judicata as to all parties, claims, and issues which arise
and defenses which have been at issue, or which could have
been or could in the future be, at issue, which arose
bet ween August 21, 1959 and July 1, 1988, whether brought
against the State or its officials, directly or indirectly,
by subrogation, derivative or third party action, tender,
federal action, or by any other means what soever.

Nothing in this section shall replace or affect the
claims of beneficiaries with regard to (a) reparations from
the federal government, (b) clainms arising subsequent to
July 1, 1988 and brought pursuant to sections 2, 3, and 4 of
Act 395, Session Laws of Hawai ‘i 1988, except as otherwise
provided in section 13 of this Act or (c) Hawaiian honme
|l ands trust individual clains brought pursuant to chapter
674, Hawai ‘i Revised Statutes, except as otherwi se provided
in sections 14, 15, and 16 of this Act.

1995 Haw. Sp. Sess. L. Act 14, 8 4 at 699 (enphases added).

Section 6 of Act 14 lists the actions to be taken by
the legislature to resolve and satisfy “all controversies and
cl ai ms enconpassed” by the act, including: (1) the establishnent
of a trust fund; (2) the transfer of several parcels of |and; and
(3) the paynent of rent and other nonies for use of the Hawaii an
hone | ands. 1995 Haw. Sp. Sess. L. Act 14, 8 6 at 700. The Act
then reiterates its withdrawal of the waiver of sovereign

imunity for retroactive trust-related clains, stating:
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To the extent still available, the limted waiver of
sovereign imunity is hereby withdrawn with respect to any
claim cause of action or right of action against the State
arising out of an act or om ssion commtted or omtted
bet ween August 21, 1959 and July 1, 1988, excl uding
i ndi vi dual cl ai ms under chapter 674, Hawai ‘i Revised
Statutes as first permtted by Act 395, Session Laws of
Hawai ‘i 1988, or under any other |aw enacted in furtherance
of the purposes of that Act. Any claim cause of action or
right of action permtted by Act 395, Session Laws of
Hawai ‘i 1988, is forever barred except with regard to:

(1) A cause of action accruing after June 30, 1988

as may be permitted by chapter 673, Hawai ‘i
Revi sed Statutes; or

(2) An_individual claimas may be permitted by

chapter 674, Hawai ‘i Revi sed Statutes.

1995 Haw. Sp. Sess. L. Act 14, § 12 at 702 (enphases added). The

| egi sl ature, thus, anended HRS § 674-2's? definition of “actual
damages” to clarify that the damages were allowed for acts or
om ssions by an enployee of the State “with respect to an
i ndi vi dual beneficiary” in the managenent and di sposition of
trust resources. 1995 Haw. Sp. Sess. L. Act 14, § 14 at 702
(enmphasis omtted).

To further its purpose of ensuring that clains under

Chapter 674 would be resolved in a “fair, conplete, and tinely

26 HRS § 674-2 (Supp. 1999), as anended, provides that:

“Actual damages” means direct, nonetary out-of-pocket
|l oss, excluding noneconom ¢ damages as defined in section
663-8.5 and consequenti al damages, sustained by the claimnt
individually rather than the beneficiary class generally,
arising out of or resulting froma breach of trust, which
occurred between August 21, 1959, and June 30, 1988, and was
caused by an act or om ssion by an enployee of the State
with respect to an individual beneficiary in the management
and di sposition of trust resources.

(Emphasi s added.)
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manner,” the | egislature anended HRS § 674-192" by advanci ng the
time by which a claimnust be filed from 1999 to 1998. 1995 Haw
Sp. Sess. L. Act 14, § 15 at 702.

Based on the | anguage of Act 14 and the provisions
qguot ed above, we do not believe the |legislature intended to enter
into a binding contract with respect to the renedi es provided
under HRS chapter 674. Rather, the act’s plain | anguage
expresses a clear intent to settle all “title-related” clains and
to |l eave intact the avenue for individual beneficiaries to pursue
their clains under Chapter 674, as |long as those clainms were
filed by the advanced-deadl i ne, which was noved up one year by
Act 14. Thus, with respect to the individual beneficiary clains
under Chapter 674, the |anguage of Act 14 nerely indicates the
| egi sl ature’s expressed desire for such clains to be settled in a
tinmely manner. Such expressed desire for settlenent is not a
settl ement agreenent and cannot be said to give rise to a binding
contract to provide the renedies available in HRS chapter 674.
Accordingly, we hold that the circuit court erred in granting the
plaintiffs the right to sue for breach of contract under HRS

chapter 661

27 HRS § 674-19 (Supp. 1996), as amended by Act 14, provided that
“[e]very claimcognizable under this part shall forever be barred unless the
action is commenced by September 30, 1998."
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D. The Plaintiffs’ Remaining dains (Counts Ill through VI1)?28

The State defendants argue that the circuit court erred
in denying their notion for judgnent on the pleadings and failing
to address their sovereign imunity defense as to all counts.

The State defendants essentially contend that the plaintiffs’
clainms for breach of trust (Counts IIl and IV) and constitutional
violations (Counts V, VI, and VIl) are barred by sovereign
immunity to the extent that they are clains for noney damages.
They further contend that the circuit court should have di sm ssed
Counts V, VI, and VII “because [Chapter] 674's renedi es expired
before [the] plaintiffs sued and no relief can be fashioned by
the courts,” and, as such, the clains are non-justiciable.
(Capital letters altered.) The plaintiffs counter that the
circuit court correctly denied the State defendant’s notion
because they seek only equitable relief, which, the defendants
agree, is not barred by sovereign imunity. Based on a review of

the conplaint, it appears that the relief sought under the

28 As stated previously, the parties agreed to litigate the issue of

“jurisdiction” and, consequently, the plaintiffs sought summary judgnment only
on Count | (right to sue) before proceeding to the remaining issues. The
State defendants presented sovereign immnity and justiciability as defenses
to all counts as jurisdictional matters in their motion for judgnment on the
pl eadi ngs. The plaintiffs question whether any issues regarding the remaining
counts are properly before this court inasmuch as they were not resolved by
the circuit court. We note that, in denying the Defendant’s mption and
certifying its order, the circuit court explicitly ruled that the defenses
were not available to the State defendants. As such, we briefly address the
remai ni ng counts to the extent possible given the limted arguments made by
the parties.
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remaining clains is essentially a declaration that the plaintiffs
have a right to sue under HRS chapters 674 and 673 and/ or 661

In its August 30, 2000 order, the circuit court denied
the State defendant’s notion for judgnment on the pleadings,
treating it as a notion for summary judgment, wi thout providing
any explanation. Because the parties’ argunents with regard to
the remai ning counts are relatively undevel oped, we are unable to
definitively render a decision with respect to each of the
remai ni ng counts or clains represented by such counts.
Neverthel ess, to the extent that the remaining counts relate to a
right to sue under HRS chapter 674, we believe that our hol ding
in section I11.B. that Chapter 674’s judicial process remins
available to the plaintiffs would be applicable. To the extent
the remaining counts relate to a right to sue under HRS chapter
661, we believe that our conclusion in section Ill.C that Act 14
does not create a contract would be applicable. Finally, we
express no opinion with respect to the extent the remaining
counts relate to a right to sue under HRS chapter 673 because
such clainms are not presently before this court.

V. CONCLUSI ON

Based on the foregoing analysis, we affirmin part and
vacate in part the Decenber 14, 2001 judgnment as follows: (1)
affirmthe circuit court’s determnation that the plaintiffs are

entitled to pursue their clainms under HRS chapter 674;
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(2) reverse the circuit court’s determnation that Act 14 is a
settl ement agreenent and that the plaintiffs have a right to sue
under HRS chapter 661; and (3) remand this case to the circuit
court for further proceedings consistent with this opinion. Wth
respect to the circuit court’s order denying the State
defendants’ notion for judgnent on the pleadi ngs, we neither
affirmnor vacate the order because, as discussed in section
I11.D. above, we are unable to definitively render a decision
with respect to the remaining counts or clains represented by
such counts.
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