*** FOR PUBLICATION IN WEST'S HAWAII REPORTS AND PACIFIC REPORTER ***

IN THE SUPREME COURT OF THE STATE OF HAWAI'I

--—clo---

CAPTAIN ANDY’S SAILING, INC., & Hawai'i corporation,
Plaintiff-Appellant,

VE.

DEPARTMENT OF LAND AND NATURAL RESQURCES, STATE OF HAWAI'I;
PETER T. YQUNG, Director of the Department of Land and Natural
Resources and Chairperscn of the Board of Land and Natural
Resources, State of Hawai‘i®; MASCN YOUNG, Acting Administrator,
Division of Boating and Ocean Recreation, Department of Land and
Natural Resources, State of Hawai'i; and DAVID PARSONS,
Administrator, Division of Boating and Ccean Reécreation,
Department of Land and Natural Resources, State of Hawai'i,

Defendants-Appelliees. =
NO. 25387 | e }f -
L , . iy T
APPEAL FROM THE FIRST CIRCUIT GOURT ' ¢ . T
(CIV. NO. 02-1-0951) il = C
OCTOBER 26, 2006 ° = ro
- 2

MOCN, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPINION OF THE COURT BY NAKAYAMA, J,

Plaintiff-Appellant Captain Andy’s Sailing, Inc.
{hereinafter “CASI”), appeals from the judgment o¢f the Circuit
Court of the First Circuit? (“circuit cocurt”) filed con
September 13, 2002, following the grant of judgment on the
pleadings, or, in the alternative, summary judgment in favor of

Defendants-Appellees Department of Land and Natural Resources,

! Pursuant to Hawai'i Rules of Appellate Procedure (“HRAP”! Rule
43{c) 120003, Peter T. Young hag been substituted &g a party teo the instant
appeal in place of Gilbert Ccloma-Agaran, in his officiel capsacity.

The Henorabkle Eden Elizabeth Hifo presided.
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State of Hawai‘i (“DLNR”) and DLNR officials Peter T. Young,
Mason Young, and David Parsons t(hereinafter collectively referred
to as “the DLNR Defendants”), all of whom were sue& in their
official capacitieé.3 The circuit court found, inter alia,’ that
ai; of CARSI's claims against DLNR and the DLNR officials in their
officizl capacities for recovery of $40,882.52 of what the U.S.
District Court of the District of Hawai‘i (“federal district

court”) determined to be unceonstitutionally assessed tonnage fees
were barred by Hawai'i Revised Statutes (YHRS”) § 662-15(3)

(Supp. 1999)° because CASI had an alternatiﬁe remedy under HRS § .

40-35 {1993}.°% The circult court expressed no opinion as to

: Mascn Young was also sued personally.

¢ The circuit court alsc found that CASI's claims against Mason
Young in his perscnal capacity were barred, but it does not appear that this
portion of the circuit ccurt's ruling is being appealed. See HRAP Rule
281{b) (4} (2000) {“Foints not presented . . . . will be disregarded.”).

& HRS § 662-15 lists seven enumerated exceptions tec the State of
Hawailifs express walver cf sovereign immunity for the torts of its employees.
Specifically, HRS § €€2-15(3) states that HRS Chapter 6tZ does not apply to
“[alny claim for which a remedy is provided elsewhere in the laws of the

Statef{.}”

€ HRS § 40-35 provides in pertinent part:
{a} Any disputed portion of monevs representing a claim in favor
of the State may be paid under protest to a public accountant of
the department, board, bureau, commissicn, or other agency of the
State with which the claimant has the dispute. The protest shall
be in writing, signed by the person making the payment, cr by the
person's agent, and shall set forth the grounds of protest. If any
payment, or any portion of any payment, is made under protest, the
public accountant to whom the payment is made shall hold that
pertion ¢f the moneys paid under protest in a trust account in the
state treasury for a period of thirty days from the date of

payment.

(b} Action to recover monevs paid under protest or proceedinags to
adiust the claim may be commenced bv the paver or claimant against
the public accountant to whom the payment was made, in a court of
competent durisdicticon, within thirty dave frem the date of
pavment . If noe sult or proceeding is brought within the thirtv-day .

2
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whether any applicable statute of limitations had run on &
potential HRS § 40-35 claim.

On appeal, CASI advances three distinct points of
error: (1) the cizcuit court erroneously dismissed CASI's clainms
on the basis of lack of sukject matter fuxisdiction, because the
ta% appeal court does not properly have jurisdiction over CASI's
claims; (2) HRS § 40-35 did not divest the court of subject
matter jurisdiction, because “[tlhe remedies afforded by [HRS §
40-35] do not supplant the common law remedies available in a
contract dispute over which the circuit court has subject matter
jurisdiction under HRS § 661-1";" and (3} inasmuch as the ?LNR
éefendants conceded bélow that the £40,882.52 in fees at_issue
“were paid pursuant to a contract,” the circuit céurt erréd in
finding sovereign immunity from tort claims to be é.bar to the

instant case in foto, where CASI had “made clear that it was

invoking HRS § 661-1 [(waiver cf sovereign immunity for certain

period, the monev paid under protest shall be depesited into the
appropriate asccount in the freasury of the State by the asccountant
and the amount deposited shall thereupcon become =z government
realization. Any action to recover payment of taxes under protest
shall be commenced in the tax appeal court.

(Emphases added. )
? HRS § 661-1 (1%893) provides in pertinent part:

The several circult courts of the State . . . have original
turisdicticn to hear and determine the following matters

(1) All claims against the State founded upcn any statute
of the State; or upon any regulaticn of an executive
gdepartment; cr upcn any contract, expressed or
implied, with the State

3
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contract claims)] as a basis for subject matter jurisdiction.”®

Based upon the folleowing analysis, we hoeld: (1) HRS §
40~35, when read tcgether with its legislative history, clearly
encompasses the.di$puted fees in issue such that it was the
statute under which relief had to be scught; (2) on account of
this alternate remedy at law, the clrcult court properly found
CASI’s tort claims barred under HRS § 6€62-15(3}; (3) HRS § 661-1
is inapplicable because the ORMA permit under which fees are due
is a reveocable license, rather than a contract; and (4) CASI has
not filed a claim pursuant to HRE § 40-35 within tﬂe thirty-day
statute of limitations, such that any claim made thereunder is
time-barred. Thus, although we are not unmindful cf the
ostensible inequity'visited upon CASI, we areknevertheless
compelled to affi%m the Jjudgment of the circuit court.-

I. BACKGROUND : |

A. Background to the Federal Lawsuit®

CASI is a Hawai'i corporation which is, as pertains to
the instant appeal, “engaged in the commercial cperation of the
[49-]1passenger carrying catamaran, Hula Kai, from the commercial

pier at Port ARllen, Island of Kauai, State of Hawai‘i.” CASI

8 CASI asserted & total of five points of error. However, CASI's
fourth and fifth points of error are duplicative of its third and second
points of error, respectively. Thus, we need not seperately address them.

8 The federal district court lawsult inveolved different defendants
than in the instant case. CASI noted that an instrumentality of & state (such
as DLNR) could not be sued under 42 U.5.C. § 1883 (200C) (allowing for civil
suits against “perscns” for “deprivation of rights”}, which was a statute
apparently invoked during the federsl litigation. However, since the
“ultimate” defendant for both cases, DLNR/State of Hawai'i, is the same for
all intents and purposes, we will use the designation “"DLNR Defendants” to

refer toc the defendants in both cases.
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tegan operating the Hula Kai on or about December 1999, and at

least part of its operation areas included the navigable ocean

waters off Kauai’'s Na Pali Coast. Captain Andy's Sailiﬁd, inc.

v. Johns,

in 1888,

195 F. Supp. 2Zd 1157, 1161-632 (D. Haw. 2001}. Sometime

the State of Hawai'i designated certain ccean waters off

Kauai's Na Pali Coast as an “ocean recreation management area”

(hereinafter “ORMA”). 1Id. at 1162. The Hawaiﬁi.Administrative

Rules (“HAR”) promulgated by DLNR prcovided, inter alia, that

commercial motorboats operating within an ORMA were required to

have a “commercial operating use permit” and be assessed a

AN

use

fee” of $7% per month or 2% of monthly gross receipts, whichever

is greater. See HAR § 11-256-11(&) (3) (19%4) . Hula Kal was to

cperate within the Na Pali Coast ORMA, and so ‘CASI applied for

and wag issued a commercial operating use permit, (“ORMA permit”)

for the craft in July 2000. Captain Andv’s,:i95 F. Supp. 2d at

1163. CASI was reissued an ORMA permit for the Hula Kai on

July 20, 2001, effective for one year from its issue. date. Id.

at 1164.

1

|

CRSI took umbrage with the 2% ORMA pérmit use fee,

ostensibly because CASI was already paying the State of Hawai‘l a

different

commercial use fee {1.85% of the Hula Kal's gross

HAR § 13-256-11{a)(3) provides in pertinent part:
Fees reguired to be paid to the [DLNR] are as follows:

(3} Ccmmercizl operating area use permit fee. A monthly
commercial use permit fee shall be the greater of $75.00 per
month, payeble in advance, or 2% of the monthly gross receipts.
The report of gross receipts shall be submitted to and received by
the department not later than the end of the month following the
menth covered by the report and shall be submitted on a form
acceptable to the department.

o



¥+ FOR PUBLICATION IN WEST’S HAWAJ REPORTS AND PACIFIC REPORTER ***

revenues), to the Hawai'i Department of Traneportation. For this
and other reascns, CASI filed z complaint against DLNR in federal
district court on January 20, 2000, seeking tc, inter alia, have
the ORMA permit fées=assessed against ﬁhe Hula Kai declared an
impermissible duty cf tonnage in violaﬁion of article I, section
10; clause 3 of the United Staztes Constitution, which provides

o

that “[njo State shall, without the Consent of Congress, lay any

Duty of Tonnage . . . in time of Peace[.]” See Captain Andy’s,
185 F. Supp. 2d at 117Z. CASI continued tc pay the required CRMA
permit fees during the pendency of the federal liﬁigation,
because failure to pay would resulit in automatic revccatiqn of
the permit. See HAR § 13-256-11(b} (19%4) (“"Delinquency in the
payment of any fees owed to the department will result in
autématic revocation of the [ORMA permit][]”). .
Thé language of the Hula Kai ORMA permit'iséued on July
21, 2000 reads in pertinent part:
I sgree tc the following terms, conditions and charges:
1. The permitee agrees to ablde by all Hawai'i Administrative
Rules for Small Boat Harbors and the waters c¢f the State
promulgated by [DLNR], for [in the event of] any viclations
of the preovisions of the aforementioned rules, in addition

te any fines or penalties a ccourt of law may impose, this
permit to cperate & vessel commercially on the NA PALI COAST

OCEAN WATERS mavy be revoked.

5. The charge for this commercial permit will be the ORMA fee
of $J5.00 per month, or 2% of the vessel’s gross receipts,

ford

whichever is the greater.

6. The ORME use charge of $75.00 is due and payable in advance
on the first day of the month in the [DLNR’s! Division of
Boating and Ocean Recreation office. Not later than 30 days
fellowing the end of the month, the permitee shzall submit to
the Division of Beating and Ocean Recreation g report of
gross receipts for the month . . . . Unless paid on time,
this permit WILL AUTOMATICALLY EXPIRE.
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7. This commercial permit may be terminated by [DLNR] by
written crder of its representative for proper cause and the
sald vessel will cease commercial operations on the NA PALI
CORST OCEAN WATERS. '

1i. The permit charges are for the [DLNR's] cost of regulating
the privilege of operating this commercidl vessel on the NA
PALI COAST OCEAN WATERS in the manner stated above. Any
other use of harbor preperty and services must be reguested
and approved separately.

iz, The permit shail not exceed one (1) year from JULY 20, 2000

The permitee understand{s] that the captain(s] of said
vessel shall be z representative of said company and that
they shall have the knowledge of all CRMAR rules and,

et
[

regulations.
(Emphases and underlining in original.) (Some emphases
formatting altered.) When CASI renewed its permit for the Hula

Kai for the following year, it was issued a permit:wifh identical
language, except that the words “NA PALI COAST OCEAN WATERS” were
replaced with “THE [ORMA] OF KAUAI.” | -

The federal district court case eventually proceeded to
a trial on the meriﬁs. In connection with the ORMA permit fee
issue, the federal district court found that (1) the ORMA permit
fee had no relationship to any supposed service offered for the
“readily perceptiblie” benefit of commercial vessels in the Na
Pali Coast CRMA, (Z) "“[t]he record is bereft of any evidence
corrcborating the existence of any regulatory scheme specific to
the Na Pali Ccast [ORMA],” and (3) “there is a complete absence
cf accounting for any costs specifically zllocable to the Na Pali
Coast [ORMA], including these alleged to relate specifically to

regulating and/or preserving those waters{.]” Captain Andv's,

5
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195 F. Supp. 2d at 1173-74 (citations omitted). The federal
district court conciuded that (1) “[tlhe ORMA [permit] [flee-
appears to be a revenue measure that is used to recoup the
costs of a statewide boating program whose many components are.
not limited tc¢ commercial navigation within the Na Palil Coast
oéean waters{,]” such that (2} “I{bjesed on the overwhelming
evidence, the {clourt finds [DLNR's] assessment of a [2% ORMA
permit fee] acainst the ‘Hula Kail’ to be an impermissible tax in
violation of the prohibition against tonnage duties.” 1d. at
1174 (footnote cmitted). ‘

The State of Hawai'i did not appeal the federal
district court’s December 28, 2001 ruling, and did not thereafter
assess the ORMA permit fee against the Hule Kai. IHowever} the
State of Hawai'i refused to refund any of the $40,882.52 in ORMA
permit fees that it had collected until the time of fﬁling,
despite demand from CASI. The instant state court proceedings
ensued. |

C. State Circuit Court Proceedings

1. CASI's complaint

On April 17, 200z, CASI brought a “complaint for
declaratory and monetary relief” against the DLNR Defendants in
circuit court. (Capitalization omitted.) Specific jurisdiction

was claimed under HRS § 662-3 (1993).'" CASI sought recovery of,

HRS § £862-3 provides in pertinent part:

The circuit courts of the State and, except as otherwise provided
by statute or rule, the state district courts shall have original
jurisdiction of all tort actions on claims against the State, for
money damages, accruing on and after July 1, 1857, for inijury ox

loss of property .

98]
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or, in the alternative, future setcff of, DLNR usage fees in the
amount of the $40,882.52 in Hula Kai ORMA permit fees paid to
DLNR. CASI additionally made the following allegations:

2¢. Bt all times relevant heretc, [the DLNR] Defendants and
their predecessors in office were unwilling to zllow CARSI to pay
under protest or segregate the disputed use payments, or allow the
payments to be depdsited with the clerk of the court ip [federal
district court action] pending a final determination of the
constitutionaliity of the [ORMA permit fee].

30. [The DLNR] Defendants and their predecessors
intenticnally and knowingly tock this pesition despite asserting
the position in the [federal district court action] that the
Eleventh Amendment to the United States [Constituticn] barred the
federsl court from crdering the state to refund to CARSI the amount
of the wrongful assessment, citing Edelman v. Jordan, 415 U.S. 651
(1974 .

37. When [DLNR] refused to reconsider its assessmerlt of the
CORMA [permit] [flees, CARSI requested & contested case hearing
pursuant to H.R.S§. Chapter ¢1, which reguest [the DLNR] Defendants
denied. :

As to paragraph 30 of CASI‘s complaint, the DLNR Défendants
admitted that the eleventh amendment to the'UnitédkStates
Constitution precluded an award of money damages against the
State of Hawali'i in federal court. |

CASI asserted a total of seven claims in its complaint:

(1) “lack of authority” for the DLNR Defendants toc assess the

v

ORMA permit fees under HRS § 200-10{c) (4) (1893),%** (2) “unlawful
withholding” of the ORMA permit fees by the “individual” DLNR
Defendants despite demand for their return, (3) wrongful
conversion of the ORMA permit fees such that defendant Mason

Young, acting administrator of the DLNR subdivision that assessed

P
oy

HRS § 200-10(c}) (4) (1993) reads, in pertinent part:

If & vessel is used for commercial purposes from its permitted
mooring, the permittee shall pay, in lieu of the moorage and

liveabocard fee, a fee based on a percentage of the gross revenues
cderived from the use cof the vessgl

E
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the fees, was perscnally liable, (4) “unjust enrichment and
equitable restitution,” (5) “bad faith and unfair dealing” such
that Mason Ycung (on this alternative basis) was perscnally
liable toc repay the SRMA permit fees to CASI, (6) “malicious
misconduct” by Mason Young and co-defendant David Parsons (a DLNR
oéean subdivision administrator) rendering both Jointly and
severally liable io CASI, and (7) in the aiternatiﬁe, future DLNR

fee setcoff for CASI in the amount of the Hula Kai ORMA permit

fees. (Some capitalization omitted.)

[

Cross-motions for judgment on the pleadings/
summary Judament!? :

The DLNR Defendants filed their answer to CASI's
coemplaint on May 20, 2002. On June 19, 2002, approximately one
month later, the DLNR Defendants filed a motion for judgment on
the pleadings, cr, in the alternative, for summafy judgment
against CASI on all claims (hereinafter “motion for summary
judgment”). As relates to the instant appeal, the DLNR

Defendants argued that (1) as per State v. Figuerca, 61 Haw. 369,

3832-84, 604 P.2d 1198, 1206-07 (1979}, the State of Hawai'i was
limmune from all tecrt claims asserted under HRS § 662-~3 for

recaovery éf money damages due to constitutional violations, and
(2) in any event, CASI’'s claims were specifically barred under

HRS § 662-15(1) and (2}, because (a) the DLNR Defendants were

B Insofar es the issues of defendant Mason Young's personal
iiability for alleged conversion, bad faith and unfair dealing do not appear
to be raised by CAZSI for consideraticn in this appeal, they are deemed waived
in this appeal. See supra note 4.

e HRS § 662-15(1) and (2} provide in pertinent part:
This chapter shall not apply to:

10
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merely following “existing administrative rules,” and (b) the
federal court found the ORMA permit fee to be a “tax.”

On July 5, 2002, CRSI filed a cross-moction forlsummary
‘udgment, asserting, in relevant part, that (1)} the ORMA permit
for the Hule Kai was, or in the alternative was tantamount to, an
express contract between the DLNR Defendants and CASI, with an
“implied promise of refund” in the event the contract was illegal
and void,!® arising from a contracting party’s duty of good faith
énd fair dealing; and (2} the DLNR defendants'owediCASI a “duty
of restitution” arising from their “tortioué convef[sion}” of the
ORMA permit fees. {(Emphases omitted.) CASI afgued that the
State of Hawali’s sovereign immunity to suit was waived on

zccount of both HRS § 662-2 (1993)°° as to tort claims, and HRS §

Any claim based upon an act or omission of an employee of
the State, exercising due care, in the execution of a
statute or regulation, whether or not such statute or
reguiation is valid, or based upon the exercise or
performance or the failure to exerciseé or perform &

’ discretionary functicn or duty on the part of a state
officer or employee, whether ¢r not the discretion involved
has been abused;

bt

(2} Any claim arising in respect of the assessment or collection
of any tax
e In its cross-~meticn for summary judgment, CASI essentially took

the position that the contract was not “severable” in any form, such that the
federal district court’s ruling on the ORMA permit fees alsc rendered the ORMA
(i.e., &an express contract) entirely void and unenforceable.

R

permit
1€ HRS § 66Z-7 provides as follows:

The State hereby waives its immunity for liability for the torts
of its employees and shall be liable in the same manner and to the
same extent as a private individual under like circumstances, but
shall not be liable for interest prior to judgment or for punitive
damages.
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661-1 (19%23) as to contract claims.'” This was the first time
that CASI had raised the specter c¢f a contract claim. and invoked
HRS chapter 661 as a basis for Jjurisediction.

on July 17, 2002, CASI filed its opposition to the DLNR
Defendants’ moticn for summary judgment. CASI, inter alia,
réiterated its July 5, 2002 position on cross-motion for summary
judgment, albeit more explicitly this time, that “CASI's claims

sound in tort and centract.” (Emphasis added.)

The DLNR Defendants alsc filed their opposition to
CASI's cross-motion for summary judgment on July 17, 2002, in
which they pertinently argued as follows: {1} “applying [HRS §
40-35} to [CASI's] situatiocn, the [ORMA permit fegs} refund issue
is mect because the thirty—day [stétute of limitations] passed
loné ago and the circuilt ccourt lacks jurisdicticn over the matter
(the tax appéal couft has jurisdiction)[]” (while ﬁOting in a
following footnote that HRS § €62-15(3) “bars [CASI's] tort
claims” cn account of this alternate remedy at law); (2) there
was “absolutely no hint in any CRMA permit of an implied promise
that [CASI] would ke given a refund i1f the [CRMA permit fee]
agsessment was subsequently determined to be unconstitutionall;]”
(3) the ORMA permit was a valid contract; and (4) CASI's

conversion claim must faill because the ORMA permit fees paid by

v HRS § 661~1 provides in pertinent part:

The several circuit courts of the State and, except as ctherwise
provided by statute or rule, the several state district courts
shall, subject to appeal as provided by law, have original
jurisdiction tc hear and determine the following matiers

(i} Ell claims agair

against the State founded upon . . . any
coentract, express

sed or implied, with the State .

12
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CASI “were never segregated or kept as an intact fund for [CASI]
and the fees were never intended to be returned to [CASI]{.}”
This was the first time that the DLNR Defendants had raised HRS §
662~15{3) and the HR$.§ 40-35 ¢claim and statute of limitations as
a bar to circuit couxﬁ jurisdiction ané CASI's claims 1in general,
buﬁ no ohjection was made by CASI.

CASI and the DLNR Defendants filed their replies to the
cppositions to the cross-motions on July 22, 2002. CASI noted iﬂ
its reply that (1)'the ORMA permit fees were not taxes and DLNR
had no constitutional authority to impose any form of taxes, (2)
contrary to the DLNR Defendants’ assertions, the ORMA perm}t was
an express contract, (3) CRSI was actually in compliance dith HRS
§ 40~32% insofar as it effectively “paid under profest; and
probexly and timely initiated suit in Ta court of ;ompetent
jurisdiction,” namely federal district court, on jénuéry 2000, or
roughly six months prior to the initial issuance of the CRMA
permit on July 2000,°® (4) in any event, the ORMA permit fees are
not recoverable undgr HRS § 40-35 because they do not constitute
taxes, and (5) principles of eqguity require the DLNR Defendants
to refund the ORMA permit fees on account of the DLNR Defendants’
failure to comply with HRS § 40-35 and depcsit the disputed fees
into a “litigated claims fund” pending the outcome of the federal
litigation.

The DLNR Defendants asserted in their reply, inter

alia, that: (1) the circuit court should disregard CASI's

18 By “payment under preotest,” CASI appears toc meéan that the mere act
cf its payment of the CRMA permit fee during the pendency of the federal
district court litigation constituted some sort of “continuing protest.”

13
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contract claims and assertlion of HRS § €661-1 as a basis for
jurisdiction dnasmuch ag neither was raised within CASI's

complaint, and {Z; in any event, CASI “has not pled that any

express contract requires [the State of Hawai'i] to provide a
refund if the fee assessment was subseqguently deemed

unconstitutional([.1”

Hearing on the creoss-metions was held on July 25, 2002,
and the circuit court granted summary judgment in favor of the

DLNR Defendants. It crally ruled as follows:

I am persuaded that the State has the better argument that
when the theory that you use thet was ultimately successful is,
that this was an impermissible tax or a fee or whatever vou want
te call it that was prohiblited because of the constituticnal
prohibition against fonnage duties; then ycou are reguired toc use
the concomitant remedy for obtaining relief against taxes, be they
higher than they’'re suppose[d! to be or unconstituticnal, and that
would be the statute, HRS Section 40-35. :

.. there was nothing, sc far as I cen tell, te prevent
[CRSI from] having filed under [HRS §] 40+35 and having the matter
go te Tax Court and hsving litigated it there, althcough on [an]
additicnal second track [(sic)] and, perhaps, having stayed it
until the [federal district court] decided whatever they did.

So my best judgment is, i1t’'s net that there’s no remedy, but
the remedy that is available had ftc have been timely invoked.
Apparently, the reguirements of HRS Section 40-35 were not met;
and therefcre the Court grants [the DLNR Defendants’] motion

The circuit court’s ARugust 28, 2002 order granting
summary judgment in favor of the DLNR Defendants read in

pertinent part:

With respect to [CASI's] clasims against [the DLNR Defendantsi . .

such claims are barred by [HRS] § 662-15(3} . . . . because
[CASI] has & remedy provided by state law, specifically [HRS] §
40-35[.] ICASI] is not foreclosed from bringing an acticn under
[HRS] § 40-3% . . . . but the [clourt does not address whether the
time has passed tce bring such an acticn.

The circuit court’s final judgment was entered on September 13,

2002, and CASI timely appealed on October 7, 2002.

14
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II. STANDARDS OF REVIEW

A. Summary Judgment

With respect to review of summary Judgment, this court

has recently stated:

"We review the circuit court's grant or denial of summary judgment

de nove." Yamaosts v, State Farm Mut, Avto. ins., Co., 107 Hawai'i
227, 229, 112 P.3d 713, 715 (2008) {citing Hawei'i Cmtv. Fed,
Credit Union v. Keka, 94 Hawai'i 213, 221, 11 P.3a 1, % (2060} ) .
The standard for granting & motion for summary judgment i1s well
established:

iSjummary dudgment is appropriate if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there
is no genuine issue &g tc any material fact and that the
moving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essentisl elements of
a cause of acticn or defense asserted by the pariles. The
evidence must be viewed in the light ‘most favorable toc the
non-moving party. In other words, we must view aill of the
evidence and the inferences drawn therefrom in the light
mcst favorable to the party cpposing the motion.

Ouerubin v. Thronas, 107 Hawai'i 48, 56, IOQ P.3d 689, 697 (2005)
(citationg omitted) (brackets 1in originalj. .

Orthopedic Asspocs, of Hawal'i, Inc. v. Hawaiian Ins. & Gugr. Co.,

Ltd., 109 Hawai'i 185, 194, 124 P.3d 930, 939 (2005).

| Given that the DLNR Defendants’ motion for judgment on
the pleadings, or, in the alternative, for summary judgment
contained three exhibits, including the federal district court’'s

findings of fact, conclusions of law and order in Captain Andv’s

Sailing, Inc. v. Johns, and alsc given a variety of cther matters

outside the pleadings submitted to {and not excluded by, the
court, the DLNR Defendants’ motion is one for summary judgment,

such that this standard of review governs. See Hawai'i Rules of
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Civil Procedure (“HRCF”) Rule 12(c) (2000).°*
B. Jurisdiction

This court has previously stated that “[tlhe existence

of jurisdiction i1s a guestion of law that we review de novo under

the right/wreng standard.” Lester v. Rapp, €5 Hawai'i 238, 241,
842 P.Zd 502, 505 (19297) (citation omitted!).
I1X. DISCUSSION

We initially note our agreement with CASI that the ORMA
permit fees at issue, which were collected by DLNR, were just
that -- fees, rather than taxes of any kind. However, the
circult court nonetheless preoperly held, albeit for the wrong
reascns,® that it was divested of\jurisdictiom bé;ause of CRSI's
failure to seek relief under HRS § 40-35, because the statute
encempasses the ORMA permit fees at issue as well as taxes.
A. HRS § 40-35 "

As noted gupra, HRS § 40-35 provides in pertinent part:

{a) Any disputed portion of moneys representing g claim in favor
of the State may be paid under protest tc a public accountant of
the department, beard, buresu, commissior, or other agency of the
State with which the claimant has the dispute. The protest shall
be in writing, signed by the perscn making the payment, or by the
perscn's agent, and shall set forth the grounds of protest. If any
payment, o©or any porticn ¢f any payment, is made under protest, the
public accountant to whom the payment i1s made shall hold that

1o HRCF Rule 1Z{(¢) provides in pertinent part:

After the pleadings are closed but within such time as not to
delay the trisl, any party may move for judgment on the pleadings.
1f, on a motion for Jjudgment on the pleadings, matters outside the
pleadings are presented t¢ and not excluded by the ceurt, the
motion ghall be treated as cne for summary judgment and disposed
cf as provided in Rule 56

e See Lee v, Heftel, 81 Hawai'i 1, Z n.2, 911 P.2d 721, 722 n.?
{1996 (guoting 3tate v, Fropios, 76 Hawai'i 474, 486, §7¢ P.2d 1087, 1086
(1994, and Stete v, Taniguchi, 72 Haw., 235, 240, 815 P.2d 24, 26 {(1991))
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pertion of the meneys paid under protest in & trust account in the
state treasury for a pericd of thirty days from the date of

payment .

() Rction tg recover monevs paid under protest or proceedings to
adiust the claim may be commenced by the paver or claimaspt against
the public accountant to whom the pavment was made, in a court of
competent Surisdicticon, within thirty davs from the date of
pavment. I1f ne suit or proceeding is brought within the thirty-day
pericd, the money paid under protest shall be deposited into the
apprepriate sccount in the treasury of the State by the accountant
and the amount depcsited shall thereupon become a government '
veaslization. Anv acrion to recover payment of taxes under protest
chzll be commenced in the tax sppeal court. :

(Emphases added.) We initially observe that a payer’s ability to
make payments under protest “to a public accountant of the
department, board, bureau, commission, or other agency cf the
State with which the claimant has the dispute” encompasseg all
State of Hawai'i instrumentalities as per the plain language of
HRS § 40-35, and hot'just the Department‘of Taxation. We also
note that, as seen infra, the legislative histogy.pf-HRS § 40-35
makes clear that fees such as the ORMA permit fees are included
within the class of payments to the State from which timely

protest and lawsuit must be made.

HRS § 40-35 has its origins in the territorial laws of

Hawai‘i -- specifically, Section 1521A of the Revised Laws of
Hawai‘i, which was enacted in 1907. See 19207 Haw. Sess. Laws 52—

53. The new statute set up & process by which “[m]oneys

representing a claim in favor of the Territory of Hawsi'i may be

paid to a pubklic accountant of the Territory under protest . . .
.” See id. at 52 (emphasis added). As (1) the term “claim in

favor of the Territory of Hawai'i” was not defined either within
the statute i1tself or the surrcunding chapter, and (Z) this term

has remained essentially unchanged up to the present (the

17
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statuteory language now reads, “claim in faver of the State”), we

next examine the legislative history of Secticn 15Z1A in aid of

p

interpretatiocn. See E08 Develcpment, LLC v. Murakami, 111

Hawai‘i 349, 355, 141=P.3d 896, 1002 (2006} (citation omitted).

A single standing committee report as to then-Section
15212 was released by the Judiciary Committee of the Senate in

1207, which reads in pertinent part:

{Tihe proposed bill under consideration [ {Section 1521AY} is
te previde for a contingency which sometimes occurs and for which
nc provision ils made. 1t sometimes happens that differences of
opinic¢n arise between the Treasurer of the Territorv and Citizens
in regard to the amwount which may be due the Govérnment,
especially in regard to the amcunt of feegs to be paid under the

statutes. Sometimes the simplest and most direct way to settle
guch & controversy 1s for the Citizen to pay the amount claimed
under protest ana then . . , . to submit the matter for judicial
decision,

When money is paid undér protest under such or similar
circumstances, there is no provision of law by which the amcunt
may be heéld by the Treasurer until the case is decided, but under
the present statutes it is his duty to turn the mcney in as a

government realization.
The object of the Bill is to meet such cases and provides

that the Treasurer may hold the money for thirty days, and if
within thst time action or proceedings are brought he shall hold
the money as a specizl deposit pending the decision; and if the
proceedings or action 1s not brought within the thirty days, the
money shall become a government realization.

Sen. Stand. Comm. Rep. No. 72, in 1907 Senate Journal, at 451-52
'(emphasis added). The legislative history makes clear that the
term “claim in favor of the Territory of Hawai'i,” and by
extension the current language “claim in faver of the State,
includes precisely the kinds of fees as those assessed by the
ORMA permit, inasmuch a “claim” necessarily includes any “amount
which may be due the Gevernment[.]” See 1907 Haw. Sess. Laws 52;
HRS § 40-35; Sen. Stand. Comm. Rep. No. 72, in 1907 Senate
Journal, at 451~52. Clearly, “amounts which may be due the

Government” includes fees, which are specifically mentiocned in

18
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the legislative history, as well as tax payments. As such, we
nold that HRS-§ 40-35%5 is the proper avenue fcor recovery of the
ORMA permit fees.

B. Because an Alternate Remedy at Law was Available to CASI, .
HRS § 662-15(3) Acted as a Bar to CASI's Tort Claims.

Because we hold that HRS § 40-3%5 epplied to éASI'S ORMA
permit fee dispute, we also hold that all of CASI's tort claims |
are barred under HRS § €62-15(3), which unambiguously provides
that HRS chapter 662 (i.e., the State of Hawalil's general waiver
of scovereign immunity for tort claims) is inapplicable to “[alny
claim for which a remedy is provided elsewhere in the laws of the
State[.]” {(Emphasis added.) The circuit court fherefore,did not
err in determining that HRS § 662-15(3) barred all of CASI's tort

claims.

C. HRS § 661-1 is Inapplicable to the Instant Case Because ORMA
Permits are Licenses and Not Contracts.

Having determined that CASI's tort claims are barred,
we next address the question of whether CASI could assert any
contract claims against the DLNR Defendants pursuant to HRS §
661—1. At the hearing on their respective cross-motions for
SUMmMary jﬁdgment, CASI and the DLNR Defendants were in agreement
that the ORMA permit constituted an express contract. On appeal,
however, the DLNR Defendants assert for the first time that the
ORMA permit is a revocable license rather than a contract. The
DLNR Defendants, by way of footnote in their answering brief,

explain that

[t]he [DLNR Defendants] acknowledge[] that [they] previocusly tock
the position that the ORMA permit was an express contract .
However, the sublect matter Jjurisdicticn guestion is valid at any
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stage of the case, and appellate courts have the power to correct
errers in jurisdicticon., [Citation omitted.] The appellate court
is ckbliged tc insure [(sic!] that it has subject matter
jurisdiction. [Citetion omitted.] The lack of subject matter
jurisdicticn can never be waived by any party at any time.
[Citation omitted. ]

Although the DLNR Defendants’ change of legal position
is being made at an extremely late stage of this case, we must
agree with the DLNR Defendants’ assessment cof the iaw.‘ It is
axiomatic that “[t]lhe lack of jurisdiction over the subject

matter cannot be waived by the parties.” Application of Rice, 68

Haw. 334, 335, 713 P.2d 426, 427 (1986) (citation émitted)
(internal guotation marks omitted). And even “[i]Jf the parties
dc not ralse the issue, a court sua gponte will, for unless
jurisdicticn c¢f the court cver the subject mattef,exists, any
judgment rendered is invalid,” Id. (citations omitted) {internal
gquotaticn marks omitted). Thus, the questionlof‘the éxistence of
jurisdiction “is in order at any stage of the Casé[.}” Id.
{citation omitted) {internal quotation mafks omitted) .

In Territory v. Fung, 34 Haw. 52 (1936), the

Territorial Court addressed the question of whether & certificate
cf “public convenience and necessity” for a common carrier of
passengers on public highways (namely, the Checker Cab Co. of
Hawai'i) was a government franchise (i.e., a contract} or a mere

revocable license. See Territorv v, Fung, 34 Haw. at 53-54.

Fung, the trustee for Checker Cab Co., contended that the
certificate was the former, while the Territory argued that it
was the latter. Id. at 60. The Territorial Court set forth the

following:

A franchise has been defined as a right, privilege or power of
pubiic concern, which cught not te be exercised by privete

20
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individuals at their mere wiil and pleasure, but shouid be
reserved for public contrcl and administraticn, either by the
government directly, or by public agents, acting under such
conditions and regulations ag the government may impese in the
public interest, and for the public security. * * * Under our
system, their existence and disposal are under the control of the
legislative department cf the government, and they cennot be
assumed or exercised without legisiative authority. No private
persen can establish a public highway, or & public ferry, or
railrcad, or charge tolls for the use of the same, withcout
sutheority from the legislature, direct or derived." California v.
Pacific Railrocad Co., 127 U. §. 1, 40. A gevernmental license has
reen defined as a "tempeorary permit to do what otherwise would be
unlawful.™ Public Service Commission, Second Dist. v. Booth, 156
N. Y. S. 140, 14%1; City of basllas v. Gill, 199 5. W. (Tex.) 1144,
1145.

& franchise and & goverrmental license differ widely in origin and
legal characteristics. B franchise is derived from a grant of the
scvereign power. The power conferred emanates from, and 1is &
porticn of, the power of the government that confers it. A
governmental license, not ilmposed for revenue, has its source in
the police power. A franchise is conceived as a subiect of
contract: perpetual if not limited or cgualified as to duration; &
property richt; and subject to alienation. B governmental license
on the other hand is considered as g mere privilege:; is not of
itself a contract unless supported by & considerstion cther than
the license fee; is revocable and hernce temporary; confers noc
vested richt of property; and being personal to the licensee is
not transferable unless ctherwise provided[.]

See id. at 60-62 (emphasis added) (some citations omitted) (some

internal quotation marks omitted) (scome punctuation omitted); see

also Morita v. Public Utilities Commission of the Territory of

‘Hawai‘i, 40 Haw. 579, 589-90 (1954} (citing the franchise/
éovernment license distinction in Fung). While not sguarely on
point, the franchise/license discussion is highly instructive in
the instant appeal. In Fung, the Territorial Court determined

the certificate of public convenience and necessity to be a

license, because, inter azlia, (1) it granted a privilege, (2) it
was limited in duration (four vears), {(3) the public utilities
commission was able to revoke the license for cause, (4) the
certificate holder was required to strictly comply with its terms
and conditions, and (5) the certificate was impliedly

21
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nontransferable. See Fung, 34 Haw. at 67-63.
Similarly, in the instant case: (1) the ORMA permit

charges were only “for the [DLNR’s] cost of regulating the

privilege of operating [the Hula Kai] on [the Na Pali Ccoast ORMA]

“ (ORMA Permit Provision No. 11) (emphases added): (2)

ion of no greater than one year (ORMA

rt

tﬁe permit had & dura
Permit Frovision No. 12); (3} DLNR specifically reserved the
right tc “terminate{}5 the CORMA permit “for proper cause” {CRMA
Permit FProvisions Nes. 1 and 7); (4) the terms of the ORMA permit
required compliance with “all Hawai'i Administrative Rules for
Small Boat Harbors and the waters of the State promulgated by
[DLNR][}” {ORMA Permit Provision NQ. 1}Y; and (5) the ORMA permit
was impliedly nontransierable, in that (a) it wasiexpressiy

issued to CASI as to the Hula Kai, and (b) it required that any

and all captains of the Hula Kai be representatives of CASI (ORMA
Permit FProvision Né. 15} . Thus, based on the analysis set forth
in Fung, combined with the lack of any indicia of baréained~for
exchange or reciprogal obligations on the part of DLNR, we agree
with the DLNR Defendants’ position on appeal and hold that the
ORMA permit at issue is a reveccable license, rather than a
contract.

Even 1if we were to assume grguendo that the permit is

void in toto as being an uncenstitutional tax, that does not

change the essential nature of the permit as a license. Put
differently, the federal district court’s finding that the permit
was apparently a general revenue measure, given the lack of any
DLNR regulation and preservation activities in the Na Pali Coast

ORMA, cr cests that could be specifically allocated thereto, see

22
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Captain Andy’s, 19% F. Supp. 2d at 1173-74, dces not transform

the permit inte a contract.

Because the ORMA permit at issue is a revocable license
rather than & contract, we hold that HRS § €61-1 is not a basis
for subject matter jurisdiction.

D. CASI’s HRS § 40-35 Claim is Barred by the Statute of
Limitations.

We finally address the question of whether CASI may
timely bring a claim for relief under HRS § 40-35. Inasmuch as
CASI has asserted that it has timely advanced a HRS § 40-35
claim, albeit only once and by way of reply briefing in its
cross-motion for summary judgment, we must next determine és to
whether CASI has preserved the claim by bringing suit “agéinst
the public accountant to whom the payment was made, in a court of
competent jufisdiction, within thirty days from the date of
payment.” See HRS § 40-35(b).

In order for CASI to pessibly be entitled to any
recovery under HRS § 40-35, it would have to have brought suit in
a court of competent jurisdiction within thirty days after its
last ORMA permit fee payment. Inasmuch as the record indicates

that HRS § 40-35 was never at issue in the federal district court

action,? the proper inguiry is whether CASI made a proper and
=

et CASI claims that its federal district court lawsult in January 20,
2000 satisfied the reguirements of HRS § 40-3%(a), but we find to the
contrary. First, as CASI admits, the ORMA permit for the Hula Kai was not
even obtained until July 2000, about six months after the federal litigation
commenced. Second, CASI does not point out any evidence that a written and
signed protest had ever been delivered to any of the DLNR defendants, much
less a DLNR public accountant, prior to initiating the federal lawsuit. See
HRS § 40G-35{a). Third, the reccrd is devoid of any indication that HRS § 40-
35, a state statute, was ever invoked as & hasis for relief in the federal
proceeding.
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timely claim under that statute in state ccurt. As per CASI's
complaint, the last ORMA permit fee payment was made on Eugust

I's state court complaint was not filed until

o

2001. However, CA
Rpril 17, 2002, and the HRS § 40-3% statute of limitations had.
expired thirty dayé after the last payment, i.e., sometime in
September 2001. We alsoc note the complete lack of any evidence
in the reccerd tending tco show that CASI had lodged & written and
signed protest with anyone at DLNR, much less with é DLNR public
accountant. See HRS §& 40-35{(a). Moreover, CASI does not assert
that 1t would have been impossible to have filed austate court
suit under HRS § 40-35 for recovery of the diSputed ORMA permit
fee payments during the pendency of the federal district court
litigation (g.g., on July 2000, when the Hula‘Kai ORMA permit was
first issued, or‘immediately thereafter,:when C%SIImade its first
ORMA permit fee payments for the Hules Kai). ‘We therefore hold
that CASI is time-barred from seeking relief pursuant to HRS §
40-35,
IV. CONCLUSION

We are not without sympathy for CASI;S plight, inasmuch
as (1) there is no contract with the DLNR Defendants in dispute,
and (2) an extremely short statute of limitations within an
admittedly obscure, near-100-year-old statute has effectively
barred all of CASI's claims for relief. However, we are
constrained to hold that HRS § 40-35 unmistakably governs the
instant appeal, and that the DLNR Defendants {and by extension,
the State of Hawai'i) cannot be legally compelled to refund the

ORMA permit fees, despite the federal district court’s explicit



#** FOR PUBLICATION IN WEST’S HAWAN REPORTS AND PACIFIC REPORTER ***

and unchallenged finding that such fees were unconstitutionally
exacted as applied to the Na Pali Coast ORMA. We must therefore

affirm the circuit court’s judgment.

On the briefs:

J/W
Dennis Niles and Tom Plerce _ /ﬁﬂ o

{of Paul, Johnson, Park & Niles)
for Plaintiff-Appellant
Captain Andy’'s Sailing, Inc.

Michael Q.Y. Lau and Sonia ib:- E i . ‘ ,
Faust, Deputy Attorneys {L %TN%*%L%GUVQ'
General, for Defendant-

Bppellee State of Hawail'i
and Mason Young /jggmmwﬂh“”_

%ﬁh-f Qu@hnﬂﬁ






