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AHA HUI MALAMA O KANIAKAPUPU, Appellant-Appellant,
vs.

LAND USE COMMISSION,‘STATE OF HAWAI‘I; ELIZABETH
MIDKIFF MYERS fka ELIZABETH MIDKIFF MORRISS;
and OFFICE OF PLANNING, Appellees-Appellees,

and

ROBERT H. MIDKIFF; JOAN H. SHIGEKANE;‘aS Trustee
of the Joanne H. Shigekane Revocable Living
Trust, Appellees.
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MOON, C.J., LEVINSON, AND NAKAYAMA, JJ.; ACOBA, J.,
DISSENTING, WITH WHOM DUFFY, J., JOINS.

OPINION OF THE COURT BY MOON, C.J.

In this secondary appeal, appellant-appellant Aha Hui
Malama O Kaniakapupu (the Hui) appeals from the Circuit Court of

the First Circuit’s November 5, 2004 judgment® in favor of

I  The Honorable Eden Elizabeth Hifo presided over the underlying
proceedings.
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apﬁéiiees—appellees State of Hawafi_(étate) Land Use Commission‘
(Luc) , Elizabeth Midkiff Myers fka Elizabeth M. Mqrris (Myers) ,
Robert R. Midkiff, Joanne H. Shigekane astrustee,§f tﬁe Joanne
H. Shigekane Revqééble Living Trust, and State Office of Planning
[Eereinaf;er, colléétively, Appelleéé]ﬁ7 Therein; the circuit
cou?f@ismissed thé Hui’s agency appeal from the ﬁUC’s March 25,
2004 order that denied the Hui’s motion for an order to show
caﬁée;,based on lack of subject matter jurisdictipn. In

upholding the LUC’s determination, the circuit court concluded

"
"

that, inasmuch as Hawai‘i Revised Statﬁtes (HRS) § 91-14(a)
(1993), guoted ;gigé, requires that a contested cééé occur before
appellate jurisdiction may be exercised and a conteéted case
hearing did‘not occur in the instant case, the Hui coﬁld‘not seek
judiciél review of the LUC’s decision.

On appeal, the Hui essentially claims that the circuit
court erred in dismissing its agency appeal for lack of subject
matter jurisdiction. For the reasons discussed below, we hold
that the Hui’s contention lacks merit inasmuch as a contested
case hearing did not occur in the instant case, thereby
precluding judicial review pursuant to HRS § 91-14(a).

Accordingly, we affirm the circuit court’s November 5, 2004

judgment.
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I. BACKGROUND

A.  Factual Background - ‘” | .

On. February 1, 1989, the Henry H. Shlgekane Revocable

'

L1v1ng Trust and the Joanne H. Shlgekane Revocable'L1v1ng Trust
[herelnafter, collectlvely, the Shlgekanes], Midkiff, and Myers
petltloned the LUC to amend the land use district boundary for |
approxlmately 9.917 acres situated in an area known as Nu‘uanu,
in ﬁonolulu, Hawafi (the 1989 boundary amendmentfpetition). The
Shlgekanes, Mldklff and Myers sought to amend the land use
dlStrlCt boundary from “Conservation Land Use DlStrlCt Boundary
(conservation dlstrlct) to “Urban Land Use DlStrlCt Boundary
(urban district). The approximately 9.917 acres consist of two
adjorning homesteads a581gned tax map key (TMK) numbers | (1) 2-
2-55:02; and (2) 2-2-55:04. TMK #2-2-55:02 is owned by the
Shigekanes and their family (the Shigekane Parcel) .? Midkiff and
Myers, who are brother and sister, each hold an undivided one-
half interest in TMK #2-2-55:04 (the Midkiff/Myers Parcel)
[hereinafter, the Shigekane Parcel and the Midkiff/Myers Parcel
arevcollectively referred to as the Property]. The Shigekane

Parcel consists of approximately 5.104 acres, and the

Midkiff/Myers Parcel consists of the remaining 4.813 acres.

2 Tnasmuch as the Shigekanes were excused from the LUC proceeding
underlying the instant secondary appeal and there were no objections from any
of the parties, the Shigekane Parcel is not at issue in this case. The
Shigekanes filed a statement of nonparticipation with the circuit court on May

5, 2004.
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Reclassification of the Property was sought to enable
the Shigekanes, Midkiff, and Myers “to subdivide the Property,
construct both replacement and new houses on the ?foperty, and

make such other repair and improvements of the existing units in

'

a manner ordinarily and customarily allowed for urban residential
uses and thereby provide house lots or homes fo;‘their children.A
The LUC conducted a hearing on the 1989 boundary amendment
petition on July 27,‘and'28, 1989.

On November 9, 1989, the LUC entered its findings of
fact (FOFs), conclusions of law (COLs), decision,wand order,
approving the reclassification of the Property from conservation
district to urban district (the November 1989 order). The LUC

found that,

[iln order to provide reasonable assurance to the [LUC] that
the proposed development is a family enterprise to provide
housing for the family members and not a commercial
enterprise for speculation, [the Shigekanes, Midkiff, and
Myers] have represented that they are willing to be
subjected to a condition that members of the famil[ies] of
[the Shigekanes, Midkiff, and Myers], respectively, would
have a right of first refusal to purchase if any interest in

the Property were sought to be sold.
Indeed, the LUC imposed the following relevant conditions on

Midkiff and Myers:

4. That [Midkiff and Myers] shall agree to a
covenant, said covenant to run with the land and in a form
agreeable to the Office of State Planning that, with respect
to the Midkiff/Myers [Plarcel (TMK: 2-2-55:04), for a period
of 20 years after the date of this [olrder, if [Midkiff] or
[Myers] desires to sell or convey all or portions of their
ownership interest in said parcel, he or she shall first
offer such interest each to the other or in the alternate
convey such interest to any of his or her children, as the
case may be; and if any of the children so acquiring said
interest desires to sell or convey all or portion(s] of
their interest in said parcel, they shall first offer such
interest in the parcel to their siblings and/or [Midkiff]

-4 -

rd



* * * FOR PUBLICATION * *
in West’s Hawai‘i Reporter or the Pacific Reporter

and [Myers], as the case may be, however, provided, that the
holder of interest in the Midkiff/Myers [Plarcel may
mortgage the interest at any time. [?]

8. [The Shigekanes, Midkiff, and Myers] shall develop
the Property in substantial compliance with representations
made to the [LUC] in obtaining the reclassification of the
Property. o o

(Emphasis added.)

Sometime in 2000 -- approximately eieven years after
the November 1989 order -- the Hui was formed in order to “care
for and serve as a steward of Kaniakapupu, the hieeorie ruins ef
the royal summer coteage of Kamehameha III.” Kaniakapupu is
located on property owned by the State that sheresna common
boundary with, and is situated, approximately 200 to 300 feet
from, the Midkiff/Myers Parcel! |

On August 21, 2002, Myers listed 2.32 acres of the
Midkiff/Myers Parcel for sale to the public with the Multiple
Listing Service (MLS) for $12,000,000. On Janﬁary 20, 2003,
Myers listed an additional 20,001 square feet of the
Midkiff/Myers Parcel for sale to the public with the MLS.

B. Procedural History

1. The LUC Proceeding
on April 21, 2003, the Hui filed a “Motion for an Order
to Show Cause Regarding Enforcement of Conditions,
Representations, or Commitments” (motion for an order to show

cause) pursuant to Hawai‘i Administrative Rules (HAR)

3 p similar condition was also imposed on the Shigekanes with respect
to the Shigekane Parcel.
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§§“'15—‘15-704 and 15-15-93.° The Hui sought to have the LUC
issue an order to show cause as to why the classification of the
Midkiff/Myers Parcel should not be reverted to congervatioh

district. " Generaliy, the Hui contended that Myefs”failed to

¢ HAR § 15-15-70, entitled “Motioms,” provides in pertinent part:

. (a) Any party may make motions before, during, or
after the close of a hearing.
. (b) All motions, other than those made during a
" hearing, shall: '
' (1) Be in writing; ,
(2) State the grounds for the motion;’
(3) Set forth the relief or order sought; and
K (4) Be accompanied by a memorandum in support of the s
motion, if the motion involves a qdestion of
‘law. .
(c) Every motion, except one entitled to be heard ex

parte, shall indicate whether a hearing is requested on the
motion. If a motion requires the consideration of facts not
appearing of record, it shall be supported by an affidavit
or affidavits: . B "

(i) If a hearing is requested, the executive officer
shall set a date and time for hearing on the motion.
(3) If a hearing on the motion is not requested, the

[LUC] may decide the matter upon the pleadings, memoranda,
and other documents filed with the [LUC].

5 HAR § 15-15-93, entitled “Enforcement of conditions, representations,
or commitments,” provides in relevant part:

(a) Any party or interested person may file a 'motion
with the [LUC] requesting an issuance of an order to show
cause upon a showing that there has been a failure to
perform a condition, representation, or commitment on the
part of the petitioner. The party or person shall also
serve a copy of the motion for an order to show cause upon
any person bound by the condition, representation, or
commitment. The motion for an order to show cause shall

state:

(1) The interest of the movant;

(2) The reasons for filing the motion;

(3) A description and a map of the property affected
by the condition;

(4) The condition ordered by the [LUC] which has not
been performed or satisfied;

(5) Concisely and with particularity the facts,

supported by an affidavit, giving rise to a
belief that a condition ordered by the [LUC] has
not been performed or satisfied; and

(6) The specific relief requested.

-6-
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perform her representations and commitments‘and the conditions of‘
the ﬁovember 1989 ordér by listing portionsvof the.Midkrff/Myers
parcel for sale to the public with the MLS; ’The Hui apparently
believed that Myers vlolated Condltlon No. 4 of the November 1989
order In: addltlon, ‘the Hui alleged that Midkiff and Myers
“represented and made commitments that their property was not
golng to be used for commercial venture, but rather[ ] they
sought reclass1f1catlon for ‘family use purposes[ ]'”
Furthermore, the Hul expressed concerns that selllng portlons of
the~Midkiff/Myers Parcel “will result in the influr of many new:
people to the Kaniakapupu site and further endanger the
preservation efforts carried out to date.” The Hui requested a
hearrng on its motion for an order to show cause pnrsdant to HAR
§ 15-15-70 (c) .

In a facsimile dated April 24, 2003 and sent on April
28, 2003 from Myers to her listing agent, Myers withdrew her
listings with the MLS. On January 7, 2004, Myers submitted her
memorandum in opposition to the Hui’s motion for an order to show
cause, which Midkiff joined on the same day. Myers stated that
she had complied with Condition No. 4 by first offering the MLS-
listed portion of the Midkiff/Myers Parcel to Midkiff. Moreover,
Myers contended that, inasmuch as the purpose of the instant

roceeding was to consider the Hui’s motion for an order to show
p

cause, “lalny evidence or issues presented to the [LUC] about
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Kaniakapupu . . . is irrelevant to the purpose of [the]

proceeding.”

The LUC held a'hearing on the Hui’s motion for an order

to show cause on January 15, 2004 (the Janﬁary 20b4-hearing). At

[

the conclusion of the January 2004 hearing, the LUC orallyvvoted
to deny the Hui’s motion on the basis that the.Hpi had not met
its burden of demonstrating a failure to perform g‘éondition, “
representation, or commiﬁment on the part of Myeré. Oﬁ March 25,

2004, the LUC entered its written order‘denying the Hui’s motion

'

for an order to show cause. The LUC summarized theé arguments

advanced by the Hui and Myers as follows:

[The Hui]l argued that an [olrder to [slhow [c]lause
should be issued because Midkiff/Myers failed to comply with
representations and commitments made to the [LUC] during the
original proceedings [i.e., the proceedings relating to the
1989 boundary amendment petition]. It argued that the [LUC]
granted a “conditional” reclassification of the [Property]
from the [c]onservation [dlistrict to the [ulrban [d]istrict
because [Midkiff and Myers] represented that they were
seeking the reclassification for continued family
residential use through existing and new structures. [The
Hui] further argued that the listing of the Midkiff/Myers
[Plarcel[] for sale showed that Midkiff/Myers had failed the
commitment to keep the [Midkiff/Myers Parcel]l in family
residential use. The remedy that [the Hui] seeks is the
reversion of the Midkiff/Myers [Parcel] of the [Property]
from the [u]rban [d]listrict to the [clonservation
[dlistrict.

[The Huil acknowledged that Condition No[]. 4 . . . of
the [November 1989 order] restricted the sale of the
[Midkiff/Myers Parcel] for twenty (20) years from the
issuance of the [November 1989 order], unless a right of
first refusal amongst [Midkiff/Myers] and their successor
are offered prior to any sale of the [Plroperty outside the
families.

[The Huil acknowledged that Midkiff/Myers complied
with the right of first refusal requirements, but it argued
that despite the compliance of Midkiff/Myers with this
requirement, they failed in their representations to the
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[LUC] by listing the [Midkiff/Myers Parcel] for sale
pursuant to Condition No. 8[.°¢] ‘ '

Midkiff/Myers . ... opposed the [Hui’'s motion for an
order to show cause] on the following bas[els: (1) [the
Huil] does not have standing 'to file the [motion for an order
to show cause] because it is not an adjacent 'landewner; (2)
[the Hui] has not alleged any injury; and (3) the [LUC’'s]
jurisdiction is in the [area of the Propertyl and. not off-
site at Kaniakapupu. . . . Also, Midkiff/Myers stated that ,
[they] withdrew the listing[.] -

The LUC then stated:

The [LUC] discussed the various interpretations of
compliance with' Condition No. 4[] and concluded that the
intent of the condition was to enforce the representations
of [Midkiff and Myers] to keep the [Midkiff/Myers Parcell
for family use purposes. It determined that the offer of
first refusal requirement was satisfied, but it raised the
concerns that the $12,000,000 listed sales price in relation
to current infrastructure costs and tax assessment of the
[Midkiff/Myers Parcel] called into question the sincerity of
the offer and refusal on the sales price between Myers and
Midkiff; and if the [Midkiff/Myers Parcel] were sold for
near the list price the significant financial gain would be
contrary to [Midkiff’s and Myers’] representations.

Through the evidence and arguments provided by ([the
Huil and the parties, the [LUC] was concerned that the [Hui]
did not meet its burden(] in demonstrating that
Midkiff/Myers had not satisfied Condition Nos. 4 and 8. The
[LUC] acknowledged that the [mlotion [for an order to show
cause] was not ripe because of the withdrawal of the
Midkiff/Myers [Plarcel from the listing.

Finally, the LUC stated that it was denying the Hui’s motion for

an order to show cause pursuant to HAR § 15-15-93, see supra note

5.

2.

Appeal to the Circuit Court

On February 12, 2004, before the LUC entered its

written order denying the Hui’s motion for an order to show

cause, the Hui filed a notice of appeal with the circuit court.

6

As previously indicated, Condition No. 8 provided that the

Shigekanes, Midkiff, and Myers “shall develop the Property in substantial
compliance with representations made to the [LUC] in obtaining the
reclassification of the Property.”

-9-
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On Mafch 29, 2004, the circuit court dismissed the apbeal for
nonJcompliance with‘HQWafi Rules.of Civil Procedq;e (HRCP),

Rule 72 (2004) (relating to appeals to a-ciréuit céurt"inasmuch
as the Hui failed£o timely file the deéignation‘of‘the record on
abpeal and the staﬁeﬁéht of the casél, on April 5, 2004, the Hui

filed»another notice of appeal with the circuit court pursuant to

HRS §§ 91-14,7 205-4 (2001),°® HAR § 15-15-93, and HRCP Rule 72.

¥

7 HRS § 91-14, entitled “Judicial review of contested cases,” provides
in relevant part: ‘ '
(a) Any person aggrieved by a final decision and order
in a contested case or by a preliminary ruling of the nature
that deferral of review pending entry of a subsequent final
decision would deprive appellant of adequate relief is
entitled to judicial review thereof under this chapter; but
nothing in this section shall be deemed to prevent resort to
other means of review, redress, relief, or trial de novo,
including the right of trial by jury, provided by law.
Notwithstanding any other provision of this chapter to the
contrary, for the purposes of this section, the term “person
aggrieved” shall include an agency that is a party to a
contested case proceeding before that agency or another
agency.

(Emphasis added.)

8 HRS § 205-4, entitled “Amendments to district boundaries involving
land areas greater than fifteen acres,” provides in relevant part:,

(a) Any department or agency of the State, any
department or agency of the county in which the land is
situated, or any person with a property interest in the land
sought to be reclassified, may petition the [LUC] for a
change in the boundary of a district.

(i) Parties to proceedings to amend land use district
boundaries may obtain judicial review thereof in the manner
set forth in section 91-14, provided that the court may also
reverse or modify a finding of the [LUC] if such finding
appears to be contrary to the clear preponderance of the
evidence.

At the circuit court level, the Huli maintained that its motion for an order to

show cause constitutes a “petition for reclassification,” i.e., a petition for
boundary amendment. However, the Hui now concedes that its motion for an
order to show cause “is not a petition for boundary amendment.” As such, the

Hui could not file its notice of appeal pursuant to HRS § 205-4.

-10-
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Oon April 27, 2004, the circuit court ehtered an order withdrawing
its notice of dlsmlssal of the Hui’s appeal.
On July 21, 2004 the Hui flled its openlng brief with

the circuit court. The Hui contended that it had' standlng to

bring the appeal inasmuch as “the rights of native Hawaiians are
a matter of great public concern in Hawai‘i.” ‘Specifically, the |
Hui argued that development of the Midkiff/Myers Parcel would
endanger Kaniakapupu: and ancient burial mounds that lie across a
stream to the south of the Midkiff/Myers Parcel The Hui also
contended that the LUC erred in concluding that ite motion for an
order to show cause was not ribe because (1) the doctriﬁes of
ripeness and mootness apply only to Article III courts and not to
state courts or administrative agencies and (2) Myers “definitely
and concretely intend[ed] to place her propertyvon‘the market.”
In addition, the Hui argued that the LUC erred.in concluding that
it did not meet its burden of demonstrating that Myers failed to
perform a condition, representation, or commitment. The Hui
contended that it “presented more than sufficient facts to give
rise to a reason to believe that [Myers] hal[d] failed to perform
a condition, representation, or commitment.”

On August 30, 2004, the LUC filed its answering brief
with the circuit court in which the Office of Planning joined on
the same day. The LUC argued that the circuit court lacked
subject matter jurisdiction to entertain the Hui’s appeal

inasmuch as the Hui was not vaggrieved by a final decision and

-11-
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order in a contested case” as required by HRS § 91-14.

"

Specifically, the LUC contended that the Hui was not an 3
“aggrieved person” because: (1) the Hui was not a party to the
proceeding that resulped in the November 1989 ordef;ﬂ(z) the

f [

prbqeeding that éoﬁsidered the Hui’s'moéion for an order to show
causéﬂwas nbt a “contested case” as defined in HRév§ 91-14; and{
(3}‘the Hui did not have standing to prosecute the motion for aﬂ
ordé¥‘£o‘show caﬁse.‘ The LUC further contended ghat, even

assuming arguendb that the instant case is a contested case, the

Hui’s motion for an order to show cause is moot be;ause “the
record shows that Mfers complied with the requireméﬂts of
Condition [No.] 4 prior to listing” the property at issue.
Accofding to the LUC,‘*[t]here is in the record aﬂ'offer to sell
the property to . . . Midkiff and his refusal to buy it.” As
such, the LUC maintained that it did not have reason to believe
that there had been a failure to perform a condition,
representation, or commitment on the part of Myers. Finally, the
LUC. argued that the Hui’s native Hawaiian practices and rights

are not implicated because

the record is bare of any evidence that Midkiff/[Myers]
through the actions of Myers have prevented [the Hui] from
exercising customary rights over the property that is
subject to the LUC’s jurisdiction, i.e., the Shigekane
[Parcel] and [the Midkiff/Myers Parcel]l. The LUC has no
jurisdiction over Kaniakapupu because it is State land that
is within the conservation district and is not the subject
of a past or pending land use proceeding under HRS chapter
205. Jurisdiction over conservation district lands are
within the purview of the Department of Land and Natural
Resources. Furthermore, [the Hui’s] action is not in the
nature of a boundary reclassification petition. [See supra
note 8]. The LUC’s obligation to consider Native Hawaiian

-12-
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rights is in petitions for boundary amendments. Thus, [the
'Hui’s] attempt to inject a Native Hawaiian rights issue into
‘this proceeding is inappropriate.

Myers filed her answering brief with thé“ciréuitxcourt
on.August-30, 2004, which Midkiff jbined{on Septém@er 2, 2004.
Myers contended thaﬁﬁéhe appeal should be dismiséed because:
(1)Ithe‘cifCuit éoﬁrt lacked subject matter jurisdiction; (2) tﬁe
Hqi lécﬁed standing; and/or (3) the Hui failed to meet its burdén
ofPQaking a showing that the LUC’s’valid decisioﬁto deny the
Hui’s motibn for an order to show cause was cleariy‘erroneous.
Speéifically, Myers argued that the circuit court lacked subject
matter jurisdiction‘inasmuch as there was no contééted case
hearing from which an appeal could be taken. Moreo&ér, Myers

contended that the Huil

misinterpreted Condition No. 4, stating that Condition No. 4
does not prohibit [her] from listing her [property] for
$12,000,000. 1In fact, nothing in Condition [No.] 4 prevents
the sale of the Midkiff/Myers Parcel. Condition [No.] 4
only requires that Midkiff and Myers agree to offer their
interest in the property to each other if either desires to
sell all or a portion of the property within 20 years of the
[November 1989 order].

On September 9, 2004, the Hui filed its repl§'brief
with-the circuit court. The Hui contended that the circuit court
did not lack subject matter jurisdiction inasmuch as the January
2004 hearing was a contested case hearing.

On September 22, 2004, the circuit court heard oral
argument on the Hui’s appeal at which time the parties

essentially reiterated the arguments made in their briefings to

-13-
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the circuit court. At the conclusion of the parties’ arguments,

the circuit court stated:

I need to look more closely again at the single 'issue that
was in my mind before I came in and that is whether on the
motion for the '[order to show cause] that is d .required
contested case hearing, and I definitely agree that it is
not required to be a contested case hearing unless that is '
to say by statute or rule and, therefore, the only basis for

it having to be [a] contested case is the constitutional

rights which [the Hui’s counsel] has argued. And so I need

to think about that a bit more. ,

The circuit court, thereforé, requested addition§1<briefing éﬂ”
the issue whether there Was a constitutional righ£ to a due
process hearing on the Hui’s motion for.aﬁ order to show cause.

On October 6, 2004, the LUC filed its sdﬁplemental
memorandum, joined in by the Office of Planning, as requested by
the circuit court. The LUC argued that the issue before the
circuit court “does not involve the exercise of traditional or
customary rights by native Hawaiians on land that is subject to
the jurisdiction of the LUC.” Rather, the LUC maintained that
the “only matter before [the circuit] court is the LUC’s ruling
that it did not believe there was sufficient information to
justify the issuance of an order to show cause that a violation
of conditions or representations in the original 1989 proceediﬁg
had occurred justifying a reversion of the land (the
Midkiff/Myers and Shigekane Parcels) to the prior conservation
classification.”

Also on October 6, 2004, the Hui filed its supplemental

memorandum as requested by the circuit court. The Hui argued

-14 -
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that it “voice[d] its concerns regarding the effects. of [Myers’]"
failure to perform a-eondition,representation, or.commitment
relat [ing] to the [Novemberv1989 érder},grant[ing]jher petition
for reclassification onlnative Hawaiian's‘Constitﬁtionally—
protected customary and traditional rights/[] practiced on the
property abutting [Myers’] property.”

Also on the same‘déy, Myers filed her eupplemental
memorandum as requested by the circuit court.’ Myers maintained
that “[a] contested case hearing . . . is only constltutlonally
required if there may be a ‘governmental deprivation,ofla
specific property interest.’'” 'Myers argued that the Hui “is not
threatened with any governmental deprivation of any specific
benefit that it already possesses. Iﬂ fact, at oral argument,
[the Hui] claimed that the ‘governmental deprivation’ at issue
was the threat to Myers of reclassification oflher land from
urban to conservation. [The Hui,] however, cennot assert an
alleged deprivation of Myers’ interests.” Moreover, Myers
contended that the fact “[tlhat an individual or group has
standing as an aggrieved party under HRS § 91-14 does not mean.
that he, she, or it has a property interest under the due process

clause of the [clonstitution.” Stated differently, Myers

essentially contended that the Hui was impermissibly equating

s The record does not indicate that Midkiff joined in Myers'’
supplemental memorandum.

-15-
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“éténding" with “a property interest.under'the due process clause

of the conétitutioﬁf)‘- ‘ - .

On November 5, 2004, the circuit court eriltereld its
order diSmissingLﬁe Hui’s appeal for iack of sﬁbﬁéct matter
jufisdict;on. Thé ;iféuit court stated:

o The [clourt finds that the [LUC] did not hold a

T contested case hearing. The hearing that was held was an
agency hearing consistent with [HAR] § 15-15-70 governing
motions practice and does not mean that a motion filed
pursuant to [HAR] § 15-15-93(a) by [the Hui] as an
“interested party” or by any party requesting .an order to
show cause is a contested case hearing. If the motion for
an order to show cause had been granted, then. a contested
case hearing would have been required. The court rejects
[the Hui’s] attempt to characterize the motion for an order !
to show cause as a petition for boundary amendment or the
equivalent of a petition for boundary amendment, requiring a
contested case hearing. [See supra note 8]. s

The court concludes that the requirement in [HRS]
§ 91-14 that the order appealed from arise from a contested
case hearing, has not been met. As such, this, court lacks
jurisdiction to reach the issue of whether a contested case
hearing was required. See Pele Defense Fund v. Puna
Geothermal Venture, 77 Hawai‘i 64, 69 n.10, 881 P.2d 1210,
1215 n.10 (1994). This court can only dismiss the appeal
and therefore does so.

Also on November 5, 2004, the circuit court entered final
judgment in favor of Appellees. The Hui timely appealed to this

court on December 3, 2004.

ITI. STANDARD OF REVIEW

“The existence of subject matter jurisdiction is a
gquestion of law that is reviewable de novo under the right/wrong

standard.” Aames Funding Corp. v. Mores, 107 Hawai‘i 95, 98, 110

P.3d 1042, 1045 (2005) (internal quotation marks, brackets, and
citations omitted). “If a court lacks jurisdiction over the

subject matter of a proceeding, any judgment rendered in that
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proceeding is invalid. Therefore, such a qﬁestion is valid at

\

any stage of the case, and though a [circuit] court is found to

have lacked jurisdiction, we have jurisdiction here on appeal,

not of the merits; but for the purpose of correcting an error in

| '
' a

jurisdiction.” Bush v. Hawaiian Homes Comm’ n, 76 Hawai‘i 128,
133, 870 P.2d 1272, 1277 (1994) (internal guotation marks,
brsckets, and citation omitted) .

ITI. DISCUSSION .

A. . Subject Matter Jurisdiction

| The Huil contends that the Circuit court erred in '
concluding that the January 2004 hearing was not a contested case
hearing. The Hui argues that the January 2004 hearing met all
thevrequisite elements‘in order to constitute a contested case
hearing pursuant to HRS § 91-14, and, thus, the Hui was entitled
to judicial review of the LUC’'s decision denying the Hui’s motion
for an order to show cause. Myers contends that the circuit
court correctly determined that it lacked subject matter
jurisdiction.'® Myers argues that the January 2004 hearing did
not constitute a contested case and that, therefore, the Hui has
no right to judicial review. Similarly, the LUC contends that

its order “denying [the Hui’s] motion for an order to show cause

10 The record does not indicate that Midkiff filed an answering brief
or joined in Myers’ answering brief.
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Qas not a final decision and order in a ‘contested case’ as
required by HRS § 91-14."%"

“HRS § 91—14(a)’providés the means by which judicial
review of administrative contested cases can be’obtéined. Amon?

its prerequisites, the section requires that a contested case

must have occurred before appellate jurisdiction may be

exercised.” Pele Defense Fﬁnd v. Puna Geothermal Vénture, 77 -
Hawai‘i 64, 67, 881 P.2d 1210, 1213 (1994) (citatlibn omitted) .
HRS § 91-1(5) (1993) defines a “contested‘CaSeﬁ as “a proceeding
in which the legal rights, duties, or privileges 6f specific |
parties are required by law to be determined after an opportunity
for agency hearing.” HRS § 91-1(6) (1993), in turn, defines an
“agency hearing” as “such hearing heid by an agency immediately
prior to a judicial review of a contested case as provided in
section 91-14.” Thus, “[a] contested case is aﬁ agency hearing
that 1) is required by law and 2) determines the rights, duties,
or privileges of specific parties.” Pub. Access Shoreline

Hawai‘i v. Hawai‘i County Planning Comm’n, 79 Hawai‘i 425, 431,

903 P.2d 1246, 1252 (1995) (internal quotation marks and citation

omitted) (emphasis added) [hereinafter, PASH].

' The Office of Planning filed a joinder in the LUC’s answering brief
on June 1, 2005.
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1. “Required by Léw"‘

In order fdr an agenéy hearing to be “reguired by law,”
it may be required by (;) agency rule, (2) statdtg)for
(3) constitutional due‘process. id. Accérdingly} Qe first |
address whether the January 2004 hearing was required by agency
rule, statute, or constitutional due process.’

The Hui conteﬁdg‘that the January 2004 heéring was
required by the HAR. Specifically, the Hui argUeé thaﬁ HAR § 15-
15-70 mandated the January 2004 hearing.: Myefé cogtends that,HAR‘
§ 15-15-70 “does not authorize a contested case hedring on a |
motion for an order to show cause.” Méreover, Myers argues that
“[a] hearing is required only if the order to show cause is
granted, see [HAR] § 15-15-93 (c), [*?] but there is no statutory
or administrative rule requiring a hearing on the métion for an
igssuance of an order to show cause.”

This court has stated that, “[i]lf the . . . rule
governing the activity in question does not mandate a hearing
prior to the administrative agency’s decision-making, the actions
of the administrative agency are not ‘required by law’ and do not

amount to a “final decision or order in a contested case’ from

12 gaAR § 15-15-93(c) provides:

The [LUC] shall conduct a hearing on an order to show
cause in accordance with the requirements of subchapter 7,
where applicable. Any procedure in an order to show cause
hearing may be modified or waived by stipulation of the
parties and informal disposition may be made in any case by
stipulation, agreed settlement, consent order, or default.
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wthh a dlrect appeal to circuit court is p0851b1e Bush, 76
Hawai‘i at 134 870 P.2d at 1278 (citations omitted) (emphisis in
original). As previously stated, the Hui broughtl;ts motion for

an order to show‘céuse pursuant to, inter alia,‘HAR § 15-15-70.
HAR § 15-15-70, deéling with motionsyiﬁVgeneral, provides in

'

relevant‘pért:

(c) Every motion, except one entitled to be heard ex
parte, shall indicate whether a hearing is requested on the
- motion. If a motion requires the consideration of facts not
‘ appearlng of record, it shall be supported by an affidavit
or affidavits. ' .

(i) If a hearing is requested,‘the executive officer shall v
set a date and time for hearing on the motion. "
(3) If a hearing on the motion is not requested the [LUC]

may decide the matter upon the pleadings, memoranda, and
other documents filed with the [LUC].

(Bold emphases added.) HAR § 15-15-70 (1) plainly stapes that,
oncé’a‘hearing is reduésted, the executive officef‘muét set a
date and time for the hearing on the motion. In other words, if
a motion is accompanied by a request for é hearing, the LUC must
conduct a hearing on the motion. Inasmuch as the LUC does not
have any discretion to determine whether to hold a hearing once a
hearing is requested and the Hui did request a hearing on its
motion, the January 2004 hearing was required by HAR § 15-15-70.

Cf. Lingle v. Hawai'i Gov’t Employees Ass’n, AFSCME, Local 152,

107 Hawai‘i 178, 184, 111 P.3d 587, 593 (2005) (stating that
“discretionary hearings are not contested cases because they are

not required by law”). Thus, the January 2004 hearing was
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vrequired by law.”* However, as previously stated, 'to
constitute a contested case, an agency hearing must be required
by law and determine thé‘rights, dutiés, or priviieées of
specific parties. _)';E_S_H,Iv 79 Hawai'i at 431, 903 IP:.zdl at 1252.
Accordingly, we next address whether the January 2004 hearing
determined the rights, duties, or privileges 6f‘spe¢ific
parties. |

2. Determination of the Rights, Duties, or'Privileges of
Specific Parties ‘

The Hui contends that che Janﬁary 2004 hearing
determined the rights, duties, and privileges of séecific
parties.” (Capital letters altered.) Specifically, the Hui
argues that the January 2004 hearing “determined the Hui’s
members’ right and privilege to protect their [nlative Hawaiian
cultural and traditional practices from the acfiVities on
[Midkiff’s and Myers’] neighboring property,vand their right and
privilege to protect the historical ruins of Kaniakapupu.” The
Hui also argues that the January 2004 hearing determined
[Midkiff’s and Myers’] duty to use their property coﬁsistent with

their representations and commitments made in 1989 with the

13 although Myers is correct that HAR § 15-15-93 (c) mandates a hearing
on an order, to show cause, HAR § 15-15-93 is silent on whether a motion for an
order to show cause requires a hearing. However, as discussed supra, HAR
§ 15-15-70, governing the general practice of motions, is applicable in
determining whether the LUC is required to hold a hearing on a motion.

14 Because the Hui's motion for an order to show cause requested a
hearing and there is a regulatory mandate that the LUC hold a hearing once a
hearing is requested, we need not address whether the January 2004 hearing was
mandated by statute or constitutional due process.
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coﬁaiﬁions the LUC imposed on [Midkiff and Myers] in 1989;”
Furthermofe, the Hui c¢laims that the January 2004 hearing .
“determined [Midkiff’s and Myers’] right‘to‘mainta;n theif'
property as an [Q?ban district], rather“than haviﬂg‘it revert to
[ébnserva;ion distfiétp]” Myers coﬁtenas that, g[c]ontrary to
[thé Hgist bald assertion[,]” the January 2004 héaring did not
de;ermige the rights, duties, and privileges of 'specific partieé.
Inété;d,‘Myers asserts that “[a]lt issue at the Jénuary [2004]

hearing on [the Hui’s motion for an order to show cause] was

"
"

whefher [the Hui] had met its burden of demonstrating that

[Myers] failed to perform a condition, repreééntation, or
commitment. Even if the [LUC] had found that [the Hui] had made
a sufficient showing,'the [LUC], at most, could héVe issﬁed an
order to show cause.”

In the instant case, the subject matter of the January

2004 hearing was Myers’ compliance or non-compliance with her
representations or commitments made during the proceeding
invqlving the 1989 boundary amendment petition and the conditions
imposed by the November 1989 order. If the LUC had determined
that it “ha[d] reason to believe that there had been a failure to
perform according to the conditions imposed, or the
representations and commitments made by [Myers],” then the LUC
would have issued an “order to show cause why the property should
not revert to its former land use classification or be changed to

a more appropriate classification[]” to Myers. HAR

-22-



* % % FOR PUBLICATION ***
in West’s Hawai'i Reporter or the Pa01ﬁc Reporter \

§ 15-15-93(b). In other words, the only determination the LUC
wasvrequired to make:When hearing the instant motion for an order

to show cause was whether it had-reasonito belieﬁe that Mjers had
failed toiperform‘(lxlaccording to the eonditionsfimposed by the
November 1989 order'or (2) any representations or commitments
made that led to the November 1989 order. As sucﬁ, the LUC wasf
ot requlred to -- and, therefore, did not -- determine the Hui’s
rfghtS'and privileges to protect their native HeWaiian cultural
and‘traditional practfces at Kaniakapupu.
| Moreover, the possible reversion of Myers’ property éo
conservation distriet was not at stake in the instaﬁt motion for.
an order to show cause inasmuch as the LUC could not revert
Myere"property to ite‘former land use classificationﬁ ;;ELJ
conservation district, on a motion for an order to show cause.
only if the LUC had granted the motion would the LUC have issued
to Myers “an order to show cause why the property should not
revert to its former land use classification or be changed to a
more appropriate classification.” HAR § 15-15-93 (b) . IStated
differently, the Hui’s motion for an order to show cause was

essentially a threshold motion or procedural vehicle to obtain a

show cause hearing in order for the LUC to determine the rights,

duties, or privileges of specific parties. Furthermore, the LUC
did not determine Myers’ and Midkiff’s “duty to use their
property consistent with their representations and commitments

made in 1989" at the January 2004 hearing on the motion for order
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to show cause. Rather, the November. 1989 order, wherein the LUC
granted the 1989 boundary amendment petition, “determined” Myers’
and Midkiff’s “duty” to use their property consistent with the

representations and commitments that they made ddriﬁg the heari#g
on the 1989 boundary amendment petition. In‘other words, the
most the LUC determined at the January 2004 héaring was thét
Myers and Midkiff did npt‘bfeach their duties set férth in the“

November 1989 order. Cohsequently, the purpose of the January

2004 hearing was clearly not to determine the rights, duties, or

privileges of specific parties. Cf. Ko‘olau Agric.' Co. V. Comm'n

on Water Res. Mgmt., 83 Hawai‘i 484, 493 & 496, 927 P.2d 1367,

1376 & 1379 (1996) (holding that, designation of water management
area, unlike water use permitting, ddés not determine the legal
rights, duties, or privileges of specific parties because, inter
alia, respective rights of water users are not required to be
determined) . Thus, the January 2004 hearing did not constitute a
contested case for the purposes of obtaining judicial review
pursuant to HRS § 91-14(a). Accordingly, we hold that the
circuit court did not err in dismissing the Hui’s appeal for léCk

of subject matter jurisdiction.?'®

5 The Hui also raises on appeal that the circuit court erred in
concluding that it has jurisdiction only over orders arising from a “contested

case hearing.” The Hui apparently argues that jurisdiction is limited to
final orders issued in contested cases, not contested case hearings. However,
as discussed supra, “[a] contested case is an agency hearing that 1) is
required by law and 2) determines the rights, duties, or privileges of
specific parties.” PASH, 79 Hawai‘i at 431, 903 P.2d at 1252 (citation and
internal quotation marks omitted) (emphases added). As such, the Hui’'s

contention is without merit.
(continued...)
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B. The Hui’s Remaining Contentions

1. The Circuit Court’s Conclusion that it Lacked Subject
Matter Jurisdiction to Determine Whether the Hui was
Entitled to a Contested Case Hearing

The Hui maintains that the circuit courf erred in |
concluding that it did not have subject matterijurisdictionvto
determine whether the Hui was entitled to a contested case
hearing. The Hui argueé that, “inasmuch as no contested case -
hearing was held, it must be decided whether a Coﬁtested case

hearing should have been held.” (Citation bmitted,) In support

of its foregoing contention, the Hui relies on Intérnational

Brotherhood of Painters and Allied Trades v. Befitel, 104 Hawai‘i

275, 88 P.3d 647 (2004) [hereinafter, International Brotherhood] .
The Hui asserts that a contested case hearing should have been
held because the Hui “met its burden of showing thaﬁ there [wals
a reason to believe that . . . Myers failed to perform according
to the conditions the LUC imposed and failed to perform the

representations or commitments she made to the LUC[.]” Stated

15(. . .continued)

Furthermore, the Hui contends that, inasmuch as its motion for an order
to show cause “is a part of” the 1989 boundary amendment petition, the LUC’s
denial of its motion for an order to show cause “is a final decision and order
in a contested case.” (Citing HRS § 91-14(a).) For purposes of HRS
§ 91-14(a), this court has defined “final order” to mean “an order ending the
proceedings, leaving nothing further to be accomplished. Consequently, an
order is not final if the rights of a party involved remain undetermined or if
the matter is retained for further action.” Gealon v. Keala, 60 Haw. 513,
520, 591 P.2d 621, 626 (1979) (citations omitted). In this case, the “final
decision and order in a contested case” is the November 1989 order that
finally determined the 1989 boundary amendment petition, not the LUC’s denial
of the Hui’s motion for an order to show cause, inasmuch as the November 1989
order left nothing further to be accomplished with respect to the 1989
boundary amendment petition. The November 15989 order, however, is not at
issue in the instant case. Consequently, the Hui's argument is without merit.
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diffefenply, the Hui 'essentially argues that its motion fof an
order to shéw causé‘sﬂould have Been‘granted, and, thus, a.
contested case hearing should have been‘held‘theregn.

- Myers aség;;s that “[a]ppellafe courtséjhpon
détermining that théy lack jurisdicéionG—— or thét any other
courﬁswpreViously considering the case lacked jurisdiction —--

shall not require anything other than a dismissal of the appeal

or action.” (Citation omitted.) In support of her foregoing

contention, Myers relies on Pele Defense Fund v. Puna Geothermal
Venture, 77 Hawai‘i 64, 69 n.10, 881 P.2d 1210, 1215 n.10 (1994).

Myers argued that Pele Defense Fund had criticized én earlier

decision by the Intermediate Court of Appeals (ICA), Simpson V.

Department of Land and Natural Resources, 8 Haw. App.‘16, 791

P.2d 1267 (1990), that had remanded a case to an agency with
directions to hold a contested case hearing when there was no
appellate jurisdiction in the first instance.

In Simpson, the ICA held that a public hearing required
by law is not a contested case where (1) the agency has properly
promulgated specific procedures for a contested case hearing and
(2) a party has failed to follow such procedures. Id. at 24-25,
791 P.2d at 1273. The petitioner had applied for a mooring
permit from the Department of Land and Natural Resources (DLNR)
and participated in a public hearing required by law. Id. at 18,
791 P.2d at 1270. The petitioner, however, did not request a

contested case hearing. Id. at 19, 791 P.2d at 1271. After the
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Board'of Land and Natural Resources denied the petitioner'e

application for a moéring permit, the petitioner filed a notice

of appeal to.the‘circuit court. Id. The circuit court dismissed

the appeal on the: ground that it lacked subject matter
jurlsdlctlon 1nasmdeh as there was no flnal dec181on from a
conteSted ease. ld; at 19-20, 791 P.2d at 1271.

| on appeal, the ICA agreed with the circuit court thatl
the petltloner s appeal was not from a contested: case Id. at
18,,791‘P.2d at 1270. However, the ICA reversed and remanded to
thedcircuit court with a direction to remand to the DLNR for a:
contested case hearing‘because “the minimum requirements of
fairness required the DLNR to inform [the petitioner] that

he had a right to request a ‘contested case hearing.’” Id.

Four years later, this court in Pele Defense Fund

criticized the decision of the court in Simpson to reverse and

remand to the circuit court. This court stated in a footnote:

Although the ICA found that the circuit court lacked
jurisdiction because [the petitioner] did not participate in
a contested case, it nonetheless reversed the dismissal of
[the petitioner’s] claim and remanded with direction to
remand the matter to the DLNR for a contested case hearing.
Lacking jurisdiction, the circuit court could do nothing but
dismiss the appeal. Requiring a remand to the DLNR with
instructions to provide a contested case hearing directly
contradicts the proper finding of a lack of jurisdiction in
Simpson. Jurisdiction is the base requirement for any court
considering and resolving an appeal or original action.
Appellate courts, upon determining that they lack
durisdiction -- or that any other courts previously
considering the case lacked jurisdiction -- shall not
require anything other than a dismissal of the appeal or
action. Without jurisdiction, a court is not in a position
to consider the case further.
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77 Hawai‘i at 69 n.10, 881 P.2d at 1215 n.10 (citatien and

internal quotation marks omitted) (emphases added); see Bush, 76

Hawai‘i at 136, 870 P.2dhat‘1280 (holding that jgdigial review by
the circuit court of thé agency'’'s denial of the gppéllants’ |
request for a contested case hearing as well as review of the
merits of the agency’s decisibn “is unattainabie_due to a iack ofn
subject matter jurisdictiom”).

In the instant‘Case, the Hui essentially argﬁes that it
is entitled to a contested case hearing‘beéaﬁse its motion for an
order to show cause should have been granted, not aenied.16 Aé
such, the Hui essentially requests this court to review the LUC’'s
order denying the Hui’s motion for an order to show cause and .
determine that the LUC erred in denyiﬁg the Hui’s motion. Such a
request, however, wig unattainable due to a lack of subject
matter jurisdiction.” Bush, 76 Hawai‘i at 136, 870 P.2d at 1280.
As discussed supra, the January 2004 hearing was not a contested
case hearing for the purpose of obtaining judicial review
pursuant to HRS § 91-14(a) because it did not determine the
rights, duties, or privileges of specific parties. Consequentiy,
the circuit court correctly dismissed the Hui’s appeal for lack

of subject matter jurisdiction, and, “[1l]lacking jurisdiction, the

circuit court could do nothing but dismiss the appeal.” Pele

16  The LUC concedes that, “[olnly if the LUC grants a motion and issues
an order to show cause would a contested case be conducted.” See Lanai Co. v.
Land Use Comm’n, 105 Hawai‘i 296, 97 P.3d 372 (2004) (reviewing an agency
appeal from an LUC decision arising from an order to show cause) .
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Defense Fund, 77 Hawai‘i at 69 n.10, 881 P.2d at 1215 n.l10.

Accordingly, we overrule Simpson to the extent that it required a
remand to the DLNR with instructions to‘provide.a'cqntested case

hearing when it lacked jurisdiction to do so.

Moreover, the Hui’s reliance on International

- Brotherhood is misplaced. In International Brotherhood, this

court held that the circuit‘éourt lacked subjecﬁ matte;
jurisdiction inasmuch aé é‘contested case hearing was not
required in the detefmination by the direcforfpf the Department
of Labor and Industrial Relations (DLIR) to registér an .
apprenticeship program pursuanﬁ to HRS § 372-4 (1993) (felating
to the establishment of an apprenticeship counsel which shall sit
in an advisory capacity to the directof on matters within the
jurisdiction of the DLIR dealing with apprenticeship programs) .
104 Hawai‘i at 276, 88 P.3d at 648. This courﬁ determined that a

contested case hearing was not required because, inter alia,

approval of the registration request by the director did not
require a constitutionally mandated due process hearing. Id. at
284, 88 P.3d at 656. Inasmuch as this court concluded that thé
circuit court lacked subject matter jurisdiction to entertain the
appeal, this court did not review the merits of the director’s
decision approving the registration request. Id. at 280-81, 88
p.3d at 652-53 (stating that the appellants’ first point of error
that “the circuit court erred in concluding that it had subject

matter jurisdiction pursuant to HRS chapter 91 when the agency
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did”not hold a contested case hearing and Where‘none was

required” was dispOSiEive). As such, International Brotherhood

is consistent with this court’s prior héldings in Pele Defense
Fund and'Bush relating to subject matter jurisdidtibn and,

therefore, does not support the Hui’s contention that the circuit

cou?ﬁ@;redin concluding that it did not have jufisdiction to
deFermiﬁe whether the Hui was entitled to a contested case
heéfihé{l In other words, International Brotherhéod does not
supéért the proposition that a circuit court ma& review the
mefiﬁs of the agency’s decision when the circuit’;purt lacks
subject matter juriédiction to hear the appeal puréﬁant to HRS
§ 91‘—14(a).‘17 Thus, we hold that the circuit court did not err

in Cbncluding that it did not have jurisdiction to determine

whether the Hui was entitled to a contested case hearing.

Y7 The Hui also cites to Mortensen v. Board of Trustees of Employees’
Retirement System, 52 Haw. 212, 473 P.2d 886 (1970), apparently in support of
its argument that the circuit court erred in concluding that it did not have
jurisdiction to determine whether it was entitled to a contested case hearing.
In Mortensen, this court held that applicants for accidental disability
retirement benefits from the Employees’ Retirement System of the State of
Hawai‘i (ERS) were entitled to trial-type hearings at some point in the
administrative process. Although not clearly stated in Mortensen, this court
later noted that

[t]lhe proceedings of the ERS with respect to determining
service-connected disability retirement benefits are
“contested cases” within the meaning of the Hawai‘i
Administrative Procedure Act, HRS ch. 91 (1985). See
generally Mortemsen([, 52 Haw. at 212, 473 P.2d at 886]. As
such, an aggrieved ERS member has a right to judicial review
by the circuit court of a final decision and order of the
ERS. Id. at 215, 473 P.2d at 869; see also HRS § 91-14
(1985) .

Sifagaloa v. Bd. of Trs. of Employees’ Ret. Sys., 74 Haw. 181, 186-87 n.4, 840
P.2d 369 n.4 (1992). Inasmuch as the January 2004 hearing did not constitute
a contested case, Mortensen is distinguishable from this case.
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2. Alleged Lack of Judicial Review

Lastly, the Hui argues that, “[i]1f the [clircuit
[c]ourt has no jurisdiction to deﬁermiﬁe if an appéliant were
entitled to a contested Ease hearing aftef‘having:réquested one, |
any agency could arbitrarily and capriciously‘deny anyone a
hearing at any time, regardless of whether such hearing were

required by law, and the aggrieved party could never obtain

judicial review of such denial.” However, in this case, the Hui

did not request a contested case hearing. Indeed, the Hui
concedes that “there is no procedural vehicle for ;[a]ny party or
interested person’ to obtain a contested case hearing on whether
a petitioner has failed to perform according to the conditions
imposed or has failed to perform according to the representations
or commitments she madel[.]” Consequently, the‘Hui's assertion is
without merit.

IV. CONCLUSION

Based on the foregoing, we affirm the circuit court’s

November 5, 2004 judgment.
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