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First Circuit,? affirming the Hawaii Labor Relations Board’s
(HLRB) ruling in favor of appellee-appellee International
Longshore and Warehouse Union, Local 142, AFL-CIO [hereinafter
ILWU or Union] in a labor dispute arising out of the downsizing
and relocation of Del Monte’s chilled and frozen fruit opera?ions
facility in Honolulu. C

On appeal, Del Monte argues that: (1) the HLRB erred
in finding that Del Monte violated Hawai‘i Revised Statutes (HRS)
§ 377-6(4) (1993) by refusing to bargain in good faith with the
Union; (2) the HLRB erred in finding that Del Monte interferéd
with or discriminated against the Union, in violation of HRS §S§
377-6(1) and (3), in an “inherently destructive” manner; and (3)
the HLRB's remedial order, which, among other things, requifed
Del Monte to award certain laid-off workers “enhanéed separation
benefits identified in previous negotiations or the cash value
thereof,” was in violation of the HLRRB’s statutory authority.

As discussed below, we affirm the ﬁircuit court’s
rulings upholding the HLRB’s conclusion that Del Monte committed
unfair labor practices under HRS § 377-6(4), for failing to meet
its bargaining obligation, and under HRS § 377-6(1), for
interfering with the exercise of guaranteed employee rights,

because there was sufficient evidence to support both charges.

The Honoreble Sabrinas S. McKenna presided over this matter.
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However, we reverse the circuit court’s decision regarding HRS §
377-6(3) because the HLRB incorrectly interpreted the law,
applying an erroneous understanding of what activity can
constitute “discrimination.”‘ Léstly, we hold that the HLRB has
broad statutory authority under HRS § 377-9(d) to craft remedies
for unfair labor practices, and that the remedy in this case was
not an abuse of discretion.

Therefore, we affirm in part and reverse in part the
circuit court’s April 1, 2005 final judgment.

I. BACKGROUND

A. Facts

Del Monte Fresh Produce (Hawaii), Inc. grows and sells
whole pineapple and processed pineapple products. The company is
part of a larger corporation, the Del Monte Fresh Produce
Company, which has headquarters in Coral Gables, Florida. At the
time this action arose, Del Monte’s Hawai'l operations consisted
of three units: the O‘ahu Plantation [hereinafter, Piantation],
where pineapples are grown and harvested; Kunia Processing and
Packing Operations unit, also known as Kunia Fresh Fruit
[hereinafter, KFF], where pineapples are packaged whole or
processed and made into concentrate juice; and the Waiakamilo
Honolulu Chilled/Frozen Operation [hereinafter, HCFO], where

pineapples are processed into chilled pineapple products.
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The ILWU, Local 142 has been the exclusive bargaining
representative of Del Monte employees since 1945.. The employees
are organized into three separate bargaining units, which
corréspond to the three Del Monte operations: Plantation, KFF,
and HCFO. Each bargaining unit has its own collective bargajining

'

agreement, with separate seniority systems within the unit. 1In
addition to these Union employees, Del Monte employs “seasonal”
employees whose employment is not covered by the collective
bargaining agreement until they have worked 100 days for the
company, at which point they become “covered seasonal.”?
1. Del Monte’s Plan to Relocate the HCFO Facility

In September 2001, Del Monte’s corporate parent decided
to relocate HCFO work to Sanger, California. In March 2003, a
decision was made to keep limited HCFO work in Hawai'i (for the
local market), but to transfer this work to the KFF concentrate
facility, closing the Waiakamilo HCFO facility.

On April 11, 2003, the company informed the Union of
these plans through a letter sent to the Union, HCFO employees,
and the Director of the Department of Labor and Industrial

Relations. 1In the letter, the compeany indicated that it would

lay off sixty-seven of seventy-seven HCFO employees, effective

“Covered seasonal” workers, while covered by the collective
bergaining agreement, are entitled to fewer benefits then “reguler” employees.
See infrz note 6.
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June 30, 2003. The letter also stated that Del Monte had 154
vacancies at the Plantation and KFF facility to which all
displaced workers could apply.

On May 30, 2003, Del Monte posted vacancies for
fourteen HCFO positions that would work in the Kunia plant.

By June 1, 2003, Del Monte and its parent company'had
finalized plans to merge operations at Kunia. Under thﬁé plan, a
downsized processing unit at KFF would be made up of fourteen
HCFO positions who would process pineapple and make concentrate.
Further, Del Monte wished to transfer two permanent KFF employees
who had worked in concentrate into the new HCFO bargaining unit
at Kunia. The relocated HCFO employees would provide limited
fresh fruit production in addition to operating the concentrate
plant, while the rest of the KFF employees would return to the
Fresh Fruit operation. B

Del Monte set July 1, 2003 as the date to have the HCFO

operations up and running in Kunia.

2. The Union Requests Information Regarding the Relocation
and Files an Unfair Labor Practice Charge with the
HLRB.

On April 22, 2003, the ILWU reguested to bargain with
Del Monte over the decision to close the HCFO plant and its
effects. At the same time, the Union requested information from

the company related to the decision to close the HCFO plant and
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'

lay off, transfer, and reassign its employees as a result, as
well as a request for information related to the effects of the
closing. Del Monte responded by providing some information and
by engaging in effects bargaining.*

On May 12, 2003, the Union filed an unfair labor '
practice complaint with the HLRB, alleging that Del Monte refused
to bargain collectively, refused to provide information, and
interfered with, restrained, and coerced its employees “in the
exercise of their Section 7 rights under the Act.”S

In the second week of June 2003, the parties commenced
bargaining sessions concerning the effects of the closure,

including layoffs and benefits.

3. Del Monte and the Union Engage in Bargaining Over the
Effects of the HCFO relocation.

The parties met on June 10, 12, 17, and 21, 2003. Del

Monte’s bargaining committee met with the Union at the Union’s

¢ The parties dispute the extent of Del Monte’s responsiveness to the

Union’s information requests. The HLRB determined that while Del Monte
refused to provide information or negotiate regarding its decision to close
the facility, it did provide other information and bargain over effects.
However, the HLRER did not determine whether Del Monte's conduct in response to
information reguests was an unfair labor prectice because it rested its
finding of 2z fzilure to bargzin on other evidence.

° This charge was later azmended by the Union to zllege & violation of
HRS § 377-6(1), due to interference, restrzint, or coercion of the employees
in the exercise of their rights under HRS § 377-4. The ILWU also requested to
émend its complaint to include & cherge under HRS § 377-6(6), glleging that
Del Monte viclated the terms of the collective bargaining agreement. Like the
feilure tc provide information cherge, the HLRB did not address this
ellegation, heving zlready found other employer viclations.

6
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own hall making itself available for each of these sessions and
ﬁever refusing to meet with the Union.

At the first effects bargaining meeting, on June 10,
2003, the Union proposed the foilowing:

(1) Enhanced severance benefits qu laid-off HCFO
workers, consisting of two additional days of pay for each year
of service, with both lump-sum and installment pay options.

(2) Allowing the use of pre-tax severance benefits to
pay for extended medical coverage for laid-off workers.

(3) Extended housing for one month of each year of
service at current rental rates (in addition to the contractual
extension of one year).

(4) Various options for current HCFO employees:

(A) Using a joint labor/management subcommittee to
determine the qualified labor pool from which each
retained bargaining unit position at HCFO Kunia
would be selected;

(B) Allowing employees who left prior to the
scheduled layoff date to receive full separation
benefits; and

(C) Permitting senior employees to elect

severance, bumping, or transfer into the new
positions with two-week familiarization period.

(5) Rules governing the transfer to the merged unit:

/
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"

(A) Retention of all HCFO bargaining unit job'
classifications at HCFO Kunia, with laid-off HCFO
employees retaining seniority rights;

(B) Giving laid-off HCFO employees an option to
suspend severance and retain recall rights fgr

future vacancies at the merged unit; and, |

(C) Transferring five HCFO employees intg'KFF, and
Creating forty upgraded® regular KFF positions
over four years.

The parties caucused, and the Del Monte Committee'
presented its initial position and responded to the Union
proposal. Negotiations continued at the June 12, 2003 session,
where the Union began by asking for a complete response tofits
prior information requests and presented a revised proposal.

At the June 17, 2003 session, Del Monte presented a
package proposal, which the Uniocn rejected. However, after
further negotiations, several tentative agreements were reached,
subject to an agreement on all matters. The parties agreed to:
(1) an additional one-half day of severance benefits for each

year of service for laid-off workers; (2) various pay-out options

for severance benefits; (3) an additionzl two months of medical

En upcrade under the KFF collective bercaining agreement involves
moving an employee from “covered seascnzl” status to “regular” status,
entitling them to increzsed benefits under the agreement.

g
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coverage for affected employees; and (4) an additional month'of
housing for each year of service. Furthermore, with respect to
the HCFO employee options after the closure, the parties agreed
to:v (5) use of a joint labor/management subcommittee to identify
the labor pool from which HCfO positions would be allocated;’
(6) termination benefits for employees who lef? the company 'prior
to the scheduled layoff date; and (7) the right of senior
employees to accept a job, elect severance, bump, or transfer to
the new position with a familiarization period.® 1In exchange for
these proposals, Del Monte sought the Union’s agreement to:.
(1) the transfer of two KFF concentrate employees to the HCFO
unit; (2) the transfer of three HCFO mechanics to the Plantation
unit; and (3) the withdrawal of the unfair labor practice
éharges. The Union was willing to withdraw the pending charge
with the HLRB if septlement was reached. However, the Union was
not willing to make the other concessions unless Del Monte agreed
to the Union’s upgrade proposal.

4. The Final Bargaining Session and the June 21 Letter

At the June 21, 2003 bargaining session, Del Monte gave

the Union a written letter setting forth the company’s final

The Union had initielly proposed that the remaining jobs be
determined by seniority. The tentative agreement, however, added
gualifications as eanother criteriez, pursuant to Del Monte’s request.

¢ The parties did not agree, among other things, to the Union’s request
for recell rights for laid-off employees, or its request for upgrades, which
it had reduced to & toteal of thirty-four from an initiesl proposel of forty.

e}
7
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offer. The letter offered two basic alternatives: (1) that the
Union agree to the tentative agreements that had been reached as
of June 17, 2003, including the transfer of two KFF positions
into the HCFO bargaining unit, and adding the condition that the
Union withdraw its pending unfair labor practice charges; or

(2) that all HCFO employees be terminated,® without any transfer
to KFF, and receive only pre-existing termination benefits under
the collective bargaining agreement.10 With respect to this

offer, the HLRB made the following findings of fact:

18. On June 21, 2003 DEL MONTE'’S committee handed the
Union DEL MONTE’s final offer that spelled out the
consequences if the Union did not agree to the final
offer. The first half of the offer reflected the
tentative agreements reached as of June 17, 2003 but
also required the Union to withdraw the unfair labor
practice complaints.

19. Starting on page four of the final offer, DEL MONTE
identified the consequences if the Union rejected the
cffer. 1If the Union did not accept DEL MONTE’s final
offer the company planned to terminate all HCFO
employees with the exception of a couple of journey
employees who would be terminated after the
dismantling of the HCFO &t Waiakamilo. The terminated
HCFO employees would receive only the termination
benefits reguired under the collective bargaining
agreement with none of the enhanced benefits discussed
in effects bargaining. It was a take-it-or-leave-it
proposition. DEL MONTE intended to empty out the
bargaining unit absent the Union’s acceptance of the
offer. DEL MONTE stated it would implement the
consequences on July 1, 2003 if the Union did not
accept the offer by noon on June 23rd. The Union
rejected DEL MONTE’'s offer &s unlawful.

e

The meajority of HCFO employees were to be laid off as of June 30,
2003, while four employees would be retained until all dismantling work was
completed, by July 31, 2003 at the latest.

' None of the enhancements discussed in prior bercaining sessions
would be included, and severarnce would be given s & lump-sum payment.

10
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The letter also specified that if the Union did not
agree to the proposal, Del Monte intended to create two mechanics
positions in the Plantation unit, create two jobs in the KFF
unit, temporarily transfer some KFF employees to laborer
positions to assist with duties involving processing operations,
and “take other steps necessary to operate the relocated '
operation” in compliance with applicable contract proviéions.
Lastly, Del Monte stated that it “remain[ed] willing and able to
meet with the ILWU to discuss any further questions or concerns
concerning the terms and conditions of affected employees.”:

5. The Aftermath and Subsequent Actions of the Parties

After the Union rejected Del Monte’s offer, |
negotiations were discontinued. During the week of June 23,
2003, all processing operations at Waizkamilo ceased and Del
Monte began trial ryns in Kunia using HCFO employees selected
from the sign up lists. On June 30, 2003, Del Monte proceeded
with the downsized HCFO operations. Rather than lay off all HCFO
employees, however, Del Monte transferred the fourteen senior-
most employees who had signed up for the new job posting to

Kunia.’' The remeining fifty-five HCFO employees were laid off

11

It i1s not cleer at what point, or for what reason, Del Monte decided
not to go through with its complete terminetion plen as set forth in the June
21 letter. As of the first day cf the HLRE hearing, June 27, 2003, a Del
Monte representative still expressed intent to follow through with the total
layoff. However, by the fcllowing hearing on Mondey, June 30, 2003, Del Monte
had reversed its stend.
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'

and paid severance benefits as specified in the collective
bargaining agreement.

B. Procedural History

1. The HLRB Proceedings and Decision

As set forth above, the ILWU first.filed an unfair'
labor practice complaint with the HLRB on May 12, 2003, which was
later superceded by an amended complaint on June 25, 2003. 1In
its second amended complaint, the Union alleged violations of HRS
§§ 377-6(1), (3), (4), (6) and (8). The HLRB held hearings Qn
June 27 and 30, July 1, 11, 22, 23, 29, and 31, 2003.

The HLRB issued its “Findings of Fact, Conclusions of
Law, and Order” on March 24, 2004. 1In a 2-1 decision, the HLRB

ruled that Del Monte violated HRS § 377-6(4) for refusing to

bargain,’® as well as HRS § 377-6(1) and HRS § 377-6(3).'" The

¥ The HLRB found that the decision to close the Waiakamilo facility

was not & mandatory subject of bargsining, and therefore there was no failure
to bargain with respect to that decision. This was the sole point on which
Chairman Kathleen Racuya-Markrich concurred.

" HRS § 377-6, entitled “Unfair labor practices of employers,”
provides in pertinent part that:

It shall be an unfeair labor practice for an employer
individually or in concert with others:

(1) To interfere with, restrain, or coerce the employer's
employees in the exercise of the rights guaranteed in
section 377-4;

)

To encourage or discourage membership in eny labor
orgenization by discrimination in regard to hiring,
tenure, or cother terms or concditions of employment.

12
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HLRB did not address the Union’s allegations of failure to
provide information and contractual violations, having already
found a failure to bargain and discriminatory conduct on the
basis of Del Monte’s final offer. As such, the HLRB made the

following conclusions of lawf

3. The Board concludes that the Employer’s decision to
close the Waiakamilo facility and relocate the bulk of
its operations to Sanger was not a mandatory subject
of bargaining so that its failure to engage in
negotiations or provide information regarding the move
did not constitute an unfair labor practice.

4. Based on the record, the Board concludes that the
conditions imposed on bargaining within the Employer's
final offer were “so onerous or unreasonable as to
indicate bad faith.” The first half of the final
offer reflected the tentative agreements reached as of
June 17, 2003 and required the Union to withdraw the
unfair labor practice complaints. If the Union did
not accept the final offer the company planned to
terminate all HCFO employees except a few journey
employees who would be terminated after the
dismantling of HCFO Waiakamilo. The terminated
employees would receive only the termination benefits
required under the collective bargaining agreement
with none of the enhanced benefits discussed in
effects bargaining. It was a take-it-or-leave-it
proposition which was intended to empty out the
bargaining unit absent the Union’s acceptance. DEL
MONTE stated it would implement the consequences on
July 1, 2003 if the union did not accept the offer by
noon on June 23rd. The Board concludes therefore that
DEL MONTE refused to bargain in good faith with the
ILWU and therefore viclated HRS § 377-6(4).

8. The Board concludes that DEL MONTE violated HRS § 377-
6(1) and (3) by its inherently destructive
discriminatory act of threatening to terminate all
members of the HCFO. The threat was directed against
ell bargaining unit members. At least for the
employees who the Employer had previously intended and
subsequently decided to retein, the threat was =
result of their perticipation in the bargesining unit
end the exercise of rights vie their exclusive
representative.

)
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0

.

In support of its finding that Del Monte refused to
bargain in good faith, in violation of HRS § 377-6(4), the HLRB

said the following:

The Employer simply promised to terminate all
bargaining unit members on three days’ notice unless the
Union capitulated to its terms and forfeited its rights to ,
redress. By emptying the HCFO bargaining unit of all of its
mempbers the Employer would have satisfied its bargaining
obligations by simply destroying the bargaining unit. , ,

This was particularly insidious because DEL MONTE
planned to retain the previously promised HCFO jobs and
functions at Kunia. It would then create new positions,
combined positions doing former HCFO work (boiler/juice
operator and packaging machine operator), and then transfer
KFF employees to laborer positions to do the rest of the ,
former HCFO work. DEL MONTE alsc planned to post at the '
plantation the journey positions it had planned to transfer
from HCFO and fill accordingly. Any newly hired plantation
mechanic would end up performing HCFO work. With no
contractual obligation under HCFO, SUZUKI agreed DEL MONTE
could freely create these new positions in KFF to do the
former HCFO work.

As @ “humanitarian” gesture the Employer intended to
permit the laid off HCFO members to apply for and receive
preference for vacancies at Kunia. If selected for one of
the reputed 154 vacancies, a former HCFO member would,
however, be hired as an entry level or “seasonal” employee.
Such status entitled an employee to only statutorily
required rights and benefits, there would be no right to
join & bargaining unit, any accrued seniority would be
eliminated, there would be no severance benefits, and no
rights under any collective bargaining agreement. Up to 30
yeers of service would be washed away. And the workforce
would be comprised of contract day labor.

Ironically, the former HCFO, now seasonal, employees
might have applied for whatever of their old jobs had been
transferred to Kunia. Upon posting, the now-seasonal
employees could have applied for temporary assignment to
their newly posted old jobs. If no regularly employed
applicant was determined to qualify to be placed in the
position, the obviously quelified former HCFO employees
would end up doing their old job, except they would be
stripped of bargained for benefits or bargeining rights, and
et a substantisl savings to the Employer. While the
Employer claims that such outcomes were not targeted, it
&lso concedes they were, with the accompanying eadvantages,
possible.
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The HLRB was not persuaded by Del Monte’s four defénses
to bad faith bargaining. In response to Del Monte’s argument
that the layoffs were necessary in order to meet the scheduled
transition of remaining HCFOIfuhctions to Kunia, the HLRB found
that such layoffs appeared not to have been an operational
necessity, because the plan was ultimately withdrawn. Secoﬁd,
the HLRB dismissed Del Monte’s argument that it was not"
responsible for the collapse in negotiations because in and after
its final offer the company invited further negotiations, stating
the following: “the utility of negotiations with the Union
representing a bargaining unit which was to be unilaterally
stripped of membership, and therefore bargaining power, escapes
the Board.” 1In response to Del Monte’s argument that its final
offer was not an unlawful condition, but only served to advise
the Union of “an alternative that emphasized the comparative
advantages of the final package,” the HLRB found that “when the
‘alternative’ is nothing more than a promise to empty the
bargaining unit which effectively makes further bargaining
impossible, characterizing the threat as a consequence rather

than as condition can make no meaningful difference.” Lastly, in

response to Del Monte’s argument that its conduct throughout the
course of bargaining prior to the finel offer -- in particular

the uncontested mutual concessions -- reflected such indicia of
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good faith that on the “totality of circumstances” a finding of
bad faith was not warranted, the HLRB concluded that “any
apparent indicia of good faith that could be inferred by the
Employer’s concessions or conduct prior to its final offer was
rendered illusory by the terms of that offer.”

The HLRB issued the following remedial order:. .

1. DEL MONTE shall cease and desist from the above
identified unfair labor practices and resume effects
bargaining with the ILWU subject to the following
conditions: ,

a. All HCFO members laid off as a result of the
closing of the Waiakamilo facility shall be
awarded the enhanced severance benefits
identified in previous negotiations or the cash
value thereof;

b. Any HCFO members transferred or hired into
equivalent positions in the KFF or plantation
bargaining units shall be credited with all
seniority and benefits accrued within the HCFO'
bargaining unit;

c. For any equivalent HCFO job being performed by
KFF or Plantation employees, there shall be a
new permanent position established within the
effected [sic] bargeining unit; and

d. DEL MONTE shall provide the ILWU with a detailed
complete list of its current vacancies.
Qualified displaced HCFO employees shall have
rights of first refusal in the filling of any
vacancies. If the duties to be performed are
substantially the seme as those of the HCFO job
from which the employee was laid off, the newly
filled position shall be made permanent and the
employee afforded the seniority and rights
accrued at HCFO.

N

The conditions identified above may be modified or
wazived by the mutual consent of the parties in
beargaining. But unless waived or deferred by mutual
consent, DEL MONTE shall implement the zbove

' The HLRB further notecd that the Employer’s “ultimetum not only

foreclosed bargezining but included the stripping of previously bargained for
benefits.”

16
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conditions within 45 days of the issuance of this
order.

3. Respondents shall immediately post copies of this
decision in conspicuous places at work sites where
employees of the bargaining unit assemble and
congregate, and on the Respondents’ website for a
period of 60 days from the initial date of posting.

2. The Circuit Court Affirms the HLRB. Decision

On April 23, 2004, Del Monte filed its notice of appeal
to the circuit court.!® The circuit court affirmed the HLRB’Ss
decision, stating in its September 20, 2004 decision:

With respect to the mixed questions of law and fact
regarding whether Appellant bargained in bad faith and
whether Appellant interfered with or discriminated against
the Union in an inherently destructive manner, this Court
must give deference to the HLRB’s decision, and cannot
substitute its own judgment for that of the Agency. Based
upon the evidence, the Court does not conclude that the
HLRB's Findings and Conclusions were clearly erroneous.

With respect to the remedy of proving [sic] enhanced
separation benefits, based upon H.R.S. Section 377-9(d), the
Court does not conclude that the HLRB erred as a matter of
law in awarding such benefits. Accordingly, the HLRB's
Decision No. 447 is AFFIRMED.

Judgment and Notice of Entry of Judgment was filed on
April 1, 2005. On April 29, 2005, Del Monte filed its Notice of
Appeal to the Supreme Court.

ITI. STANDARDS OF REVIEW

A. Secondary Appeal

Review of 2 decision made by the circuit court upon
its review of an agency’s decision is & secondary appeal.
The standard of review is one in which this court must
determine whether the circuit court was right or wrong in
its decision, applying the standards set forth in HRS § 91-
14(g) [(1983)] to the zgency’s decision.

**  On the same dey, both the parties submitted stetements of compliance
to the HLRE.

4.
-
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Korean Buddhist Dae Won Sa Temple of Hawai‘i v. Sullivan, 87

Hawai'i 217, 229, 953 P.2d 1315, 1327 (1998) (quoting Bragg v.

State Farm Mutual Auto. Ins., 81 Hawai'i 302, 304, 916 P.2d 1203,
1205 (1996)) (alteration in original). HRS § 91-14, entitled

“Judicial review of contested cases,” provides in relevant part:

(g) Upon review of the record the court may aﬁfirm
the decision of the agency or remand the case with
instructions for further proceedings; or it may reverse or
modify the decision and order if the substantial rights of
the petitioners may have been prejudiced because the
administrative findings, conclusions, decisions, or orders

are:

(1) In violation of constitutional or statﬁtory
provisions; or '

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unlawful procedure; or

(4) Affected by other error of law; or

(5) Clearly erroneous in view of the reliable,

probative, and substantial evidence on the whole
record; or .

(6) Arbitrary, or capricious, or characterized by -
abuse of discretion or clearly unwarranted
exercise of discretion.

“[Ulnder HRS § 91-14(g), conclusions of law are reviewable under
subsections (1), (2), and (4); questions regarding procedural
defects under subsection (3); findings of fact under subsection
(5); and an agency’s exercise of discretion under subsection

(6).” In re Heswaiian Elec. Co., 81 Hawai'i 459, 465, 918 P.2d

561, 567 (1996) (citing OQutdoor Circle v. Harold K.L. Castle

Trust Estate, 4 Haw. App. 633, ©38-39, €75 P.2d 784, 789 (1983)).
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B. Administrative Agency Conclusions of lLaw and Findings of
Fact

An agency’s conclusions of law are reviewed de novo,

Camara v. Agsalud, 67 Haw. 212, 216, 685 P.2d 794, 797 (1984),

while an agency’s factual findings are reviewed for clear error,
HRS § 91-14(g) (5). A “[conclusion of law] that presents miged
questions of fact and law is reviewed under the clearly erroneous
standard because the conclusion is dependent upon the facts and

circumstances of the particular case.” Price v. Zoning Bd. of

Appeals of Cityv and County of Honolulu, 77 Hawai‘i 168, 172, 883

P.2d 629, 633 (1994).

As a general matter, a finding of fact or a mixed
determination of law and fact is clearly erroneous when “(;) the
fecord lacks substantial evidence to support the finding or
determination, or (2) despite substantial evidence to support the
finding or determin;tion, the appellate court is left with the
definite and firm conviction that a mistake has been made.” ;Q

re Water Use Permit Applications, 94 Hawai‘i 97, 119, 9 P.3d 4089,

431 (2000). Substantial evidence is “credible evidence which is
of sufficient quality and probative value to enable a person of
reasonable caution to support & conclusion.” Id. (quoting Leslie

v. Estate of Tevares, 91 Hawai‘i 394, 399, 984 P.2d 1220, 1225

(1899)).
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'

C. Statutory Interpretation

Statutory interpretation is “a question of law

reviewable de novo.” State v. Levi, 102 Hawai‘i 282, 285, 175

P.3d 1173, 1176 (2003) (quoting State v. Arceo, 84 Hawai‘i 1, 10,

928 P.2d 843, 852 (1996)). This court’s statutory construction
is guided by established rules:

First, the fundamental starting point for statutory
interpretation is the language of the statute itself.
Second, where the statutory language is plain and
unambiguous, our sole duty is to give effect to its plain
and obvious meaning. Third, implicit in the task of
Statutory construction is our foremost obligation to
ascertain and give effect to the intention of the
legislature, which is to be obtained primarily from the
language contained in the statute itself. Fourth, when
there is doubt, doubleness of meaning, or indistinctiveness
or uncertainty of an expression used in a statute, an
ambiguity exists.

Peterson v. Hawaii Elec. Light Co., Inc., 85 Hawai'i 322, 327-28,

944 P.2d 1265, 1270-71 (1997), superseded on other grounds by HRS

§ 269-15.5 (Supp. 1999) (block quotation format, brackets,
citations, and quotation marks omitted).

In the event of ambiguity in a statute, “the meaning of
the ambiguous words may be sought by examining the context, with
which the ambiguous words, phrases, and sentences may be
compared, in order to ascertain their true meaning.” Id.
(quoting HRS § 1-15(1) (1993)). Moreover, the courts may resort
to extrinsic aids in determining legislative intent, such as
legislative history, or the reason and spirit of the law. See

HRS § 1-15(2) (199

[O9)

) .
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D. Deference to Discretionary Decisions of Administrative
Agencies

Under HRS 91-14(g) (6), an administrative agency’s
determinations will not be disturbed unless “[alrbitrary, or
capricious, or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.’” Thus, before we can

determine whether an agency abused its discretion pursuant to HRS
§ 91-14(g) (6), we must determine whether the agency determination
under review was the type of agency action within the boundaries

of the agency’s delegated authority. To the extent that the

legislature has authorized an administrative agency to define the
parameters of a particular statute, that agency’s interpretation
should be accorded deference.

Thus, when reviewing an agency’s determination, this

court has stated:

The standard of review for administrative agencies
. consists of two parts: first, an analysis of whether
the legislature empowered the agency with discretion to make
a particular determination; and second, if the agency'’s
determination was within its realm of discretion, whether
the agency abused that discretion (or whether the agency’s
action was otherwise “arbitrary, or capricious, or
characterized by . . . [a] clearly unwarranted exercise of
discretion,” HRS § 91-14(g) (6)). If an agency determination
is not within its realm of discretion (as defined by the
legislature), then the agency’s determinatiocn is not
entitled to the deferential “abuse of discretion” standard
of review. If, however, the agency &cts within its realm of
discretion, then its determination will not be overturned
unless the agency has abused its discretion.

Paul’s Flectrical Serv., Inc. v. Befitel, 104 Hawai‘i 412, 417,

81 P.3d 4S4, 499 (2004) (internal citation omitted).
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ITI. DISCUSSION

A. The Circuit Court Did Not Clearly Err in Affirming the
HLRB's Determination that Del Monte Refused to Bargain in
Good Faith.

Del Monte argues that the HLRB’s determination that Del
Monte refused to bargain in good faith in violation of HRS § 377-
6(4) was erroneous because the “totality” of its bargaip%ng
conduct demonstrated good faith. Applying the clearly erroneous
standard of review, the circuit coqrt affirmed the HLRB’s
determination that Del Monte had violated HRS § 377-6(4),
deferring to that agency’s expertise. As set forth below, Qe
agree with the circuit court’s conclusion.

HRS § 377-6(4) makes it an unfair labor practice for an

employer “[t]o refuse to bargain collectively” with the

employees’ Union.!® Whether a party failed to bargain in good

faith is a mixed guestion of fact and law, NLRB v. Reed & Prince

Mfg. Co., 205 F.2d 131, 134 (lst Cir. 1953); Bd. of Educ., 1

HPERB 275, 285 (1972), as it consists of the application of the

legal standard under HRS § 377-6(4) to the factual conduct of the

" The Hawzii Employment Relations Act (HERE), which governs collective

bargaining among non-public employees within its jurisdiction, provides the
following definition of “collective bergaining,” which sheds light on the
employer’s duty to bargein under HRS § 377-6(4):
"Collective bargaining” is the negotiating by an employer and a
mejority of the employer’s employees in z collective bargeining
unit (or their representetives) concerning representation or terms
énd conditions of employment of such employees in & mutually
cenuine effort to resch en zcreement with reference to the subject
under negotiztion.
HKS § 377-1(5) (1993) (emphesis added).

N
[
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]

parties. See Price, 77 Hawai‘'i at 172, 883 P.2d at 633 (defining

mixed questions of law and fact as conclusions of law that are
“dependent upon the facts and circumstances of the particular
case’”) .

The HLRB has adoptéd the following standard to assess
whether an employer has met its statutory duty to bargain, drawn
from federal labor law principles regarding bargaining in “good
faith”: “whether the totality of the [employer’s] conduct
evinces a present intention to fina a basis for agreement and a

sincere effort to reach a common ground.” Bd. of Educ. (Decision

22), 6 HLRB 173, 177 (2001) (citing The Developing Labor Law: The

Board, The Courts, and the National Labor Relations Act 608

(Patrick Hardin et al. eds., 3d ed. 1992) [hereinafter The

Developing Labor Law (3d ed.)] (citing, inter alia, NLRB v.

Montgomery Ward & Co., 133 F.2d 676, 686 (9th Cir. 1943))). In

addition to this inquiry, which focuses on the totality of the
parties’ conduct, the HLRB also discusses certain “conditions.
imposed upon bargaining which [are] ‘so onerous or unreasonable

as to indicate bad faith.’” (Citing The Developing Labor Law (3d

ed.), supra, at 596-97.) We do not pass on the propriety of the

N
)
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legal standard for HRS § 377-6(4) adopted by the HLRB, which‘in
any case has not been raised by the parties.!’

Del Monte contends that the HLRB focused unduly on Del
Monte’s June 21 letter in making its bad faith determination,
while ignoring the totality of its conduct which Del Monte érgues'
demonstrates its intent to find a basis for agreement. ,Del.Monte
further argues that the June 21 letter was misinterpretéé by the
HLRB, and should not form the basis of a bad faith determination.
In support of its argument, Del Monte cites numerous actions it
undertook that it argues indicate a good faith desire to reach an
agreement, including attending all scheduled meetings, exchanging

proposals, and reaching agreement on numerous proposals. Del

Monte also defends its final offer issued in the June 21 létter

' Neither party hes contested the legal standard for good faith
applied by the HLRB, at the circuit court or in this appeal. On the contrary,
Del Monte states that “[i]t is undisputed that the test for good faith
bargaining is whether the ‘totality’ of the party’s conduct demonstrates a
present intention to find a basis for agreement,” which test the HLRB applied,
and cites approvingly prior HLRB case law discussing that standard.

In any event, the adoption of this standard is & permissible
interpretation of the HERA by the HLRB, whose responsibility it is to
administer that Act. See HRS § 377-2 (1993); HRS § 26-20 (1993). Determining
whether bargaining parties exhibited a "mutuelly genuine effort to reach an
égreement with referenice to the subject under negotiation,” HRS § 377-1(5), 1is
by its nature an inguiry where hard-and-fast rules do not apply. 1In this
context, this court will observe the “well esteblished rule of statutory
construction that, where an administrative egency is charged with the
responsibility of carrying out the mandate of & statute which contains words
of broad and indefinite meaning, courts accord persuasive weight to
edministrative construction and follow the same, unless the construction is

palpably erroneous.” Erown v. Thompson, 91 Keawei'i 1, 18, S79 Pp.2d 586, 603
(1299) (quoting Keliipuleole v. Wilson, 85 Hawai'i 217, 226, 931 P.2d 300, 20¢
(1997))
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as “hard-bargaining” undertaken in good faith, and as an effort
to promote rather than to thwart agreement.

In rebuttal, the Union reiterates much of the
evidentiary basis on which the HLRB relied to reach its
conclusion, and disputes Del Monte’s characterization of its
bargaining activity. 1In particular, the Union points to the
HLRB;S determination that the final offer issued by Dellﬁonte in
the June 21 letter was a “take-it-or-leave-it” proposition that
would empty out the HCFO bargaining unit if the Union did not
accept the offer. The Union also raises the fact that the HLRB
determined Del Monte’s defenses -- such as its claim that the
proposed layoffs were necessary to meet transition deadlines and
that its final offer invited further negotiations -- to be.
without merit. Lastly, the Union supplies various pieces of
evidence aimed at rebutting Del Monte’s claim that its prior
conduct reflected “such indicia of good faith” that a finding of
bad faith on the “totality of the circumstances” was not
warranted.

As stated above, whether an employer has bargained in
good faith presents a mixed guestion of law and fact reviewed
under the clearly erroneous standard. Even though there is
evidence in the record of discrete actions by Del Monte

suggestive of good faith, the HLRB’'s determination of the

[N
[@al
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“totality” is not a counting game of good and bad acts, and its
expertise in labor relations entitle the HLRB to judicial

deference in this area. See Gov’t Emplovees Ins. Co. v. Hyman,

90 Hawai‘i 1, 5, 975 P.2d 211, 215 (1999) (“[JJudicial deference
to agency expertise is a guiding precept where the interpretation
and application of broad or ambiguous statutory language, by an
administrative tribunal are the subject of review.”). More to
the point, and in harmony with the circuit court’s decision, the
scope of review under the clearly erroneous standard is lim?ted
to (1) determining whether there is substantial evidence in the
record to support the ruling and (2) if there is such evidence,
determining whether the record nevertheless leaves the court with
the definite and firm conviction that a mistake has been méde.

In re Water Use Permit Applications, 94 Hawai‘i at 119, 9 P.3d at

431; see also Protect Ala Wai Skyline v. Land Use and Controls

Comm., 6 Haw. App. 540, 547, 735 P.2d 950',955 (1987) (“[Tlhe law
does not require that all the evidence put before an
administrative agency must support the agency’s findings.”
(Citations omitted.)). “Substantial evidence” is credible
evidence of sufficient guality and probative value to enable a
person of reasonable caution to support a conclusion. In re

Water Use Permit Applications, 94 Hawai‘i at 119, 9 P.3d at 431.

The HLRB’s ruling thet Del Monte did not meet its
bargeining obligation mandated by HRS § 377-6(4) was supported by

26
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credible evidence in the record. Finding of Fact No. 19
discusses Del Monte’s final offer which the HLRB found to be a
“take-it-or-leave-it” proposition that was “intended to empty out
the bargaining unit absent the Union’s acceptance of the offer.”
The letter, which was received on June 21, 2003, gave the Union

’

until June 23 to accept the offer, or face the consequences on
July 1, 2003. The letter required the Union to withdr;w.the
unfair labor practice complaints if it was to accept the
tentative agreements offered in the first half of the letter.
Following rejection of that offer, negotiations were '
discontinued.!® These elements of Del Monte’s final offer, as
well as the context of the negotiations, are sufficient evidence
upon which the HLRB may have concluded that Del Monte did not
bargain in good faith.

The HLRB also found that Del Monte’s actions were

7

“"particularly insidious,” in that they would zllow the company to
Create new positions which combined former HCFO work in the KFF
facility, meking it possible to employ qualified former HCFO
employees in similar positions “who would be stripped of

bargained for benefits or bargaining rights.” Lastly, the HLRB

rejected Del Monte’s various defenses of its actions, finding

' Rlthough Del Monte recited, in its June 21 letter, its willingness

to "meet with the ILWU to discuss eany further guestions or concerns concerning
the terms and conditions of zffected employees,” the HLRR found that this
offer had little velue under these circumstances.

27
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that: (1) the proposed total layoffs were not an operational
necessity; (2) Del Monte’s ostensible invitation of further
negotiations was of no use to the Union‘given the circumstances;
(3) the final offer "effectively ma[de] future bargaining
impossible” rather than preéenting a “lawful alternative”; and
(4) Del Monte’s final offer “rendered illusory” the apparent good
faith of its prior bargaining conduct.

While Del Monte disputes these characterizations, it
has not shown them to be in clear error. On the contrary, the
HLRB's uncontested findings of fact provide substantial evidence
that Del Monte did not bargain in good faith. Del Monte contests
in particular the weight that the HLRB placed on the “final
offer” issued in Del Monte’s June 21 letter. However, thelHLRB
may, within its expertise, determine that this letter was “so
ONerous or unreasonable” as to tip the scales towards a bad faith
determination, despite the employer’s other bargaining conduct.!®
This determination is not clearly erroneous, and this court is
not in the position to second-guess the agency’s close reading of
the complex relationship between Del Monte and the ILWU local.

See Dole Hawai‘i Division-Castle & Cooke, Inc. v. Ramil, 71 Haw.

419, 424, 794 pP.2d 1115, 1118 (1980) (“[Tlhe court should not

¥ Rs noted, the HLRB founcd that this letter rendered “illusory” any

prior indicia of good faith.
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substitute its own judgment for that of the agency.” (Citation
omitted.)).

B. The Circuit Court Committed an Error of Law in Affirming the
HLRB’s Determination that Del Monte Violated HRS § 377-6(3),
But Did Not Clearly Err in Affirming the Violation of HRS §

377-6(1) .

Del Monte argues that the HLRB’s determination thqt Del

Monte violated both HRS §§ 377-6(1) and (3) was an error,of law
and/or clearly erroneous because its final offer in the June 21
letter was not “inherently destructive” conduct. Specifically

\

Del Monte argues that its conduct was not “inherently
destructive” because it (1) did not have a visible and continuing
impact and (2) had a legitimate and short-term goal of expediting
agreement.?® However, the circuit court affirmed the HLRB’s
determination that Del Monte had violated HRS S§§ 377-6(1) and
(3), applying the clearly erroneous standard of review and
deferring to the agency’s expertise. As set forth below, we
agree with the circuit court’s conclusion with respect to the HRS

§ 377-6(1) charge but disagree with its conclusions regarding‘the

HRS § 377-6(3) charge.

“ In its brief, Del Monte focuses on the reguirements for “inherently
destructive” conduct. Beceause the “inherently destructive” label has legal
meaning for a charge of discrimination under HRS § 377-6(3) and not for a
charge of “interference, restraint, or coercion” under HRS § 377-6(1), Del
Monte fails to directly address the legel standard for the latter charge. See
Corrie Corp. v. NLRB, 375 F. 2d 149, 152 (4th Cir. 1967) (providing standard
used for HRS § 377-6(1) cherge, as “reasoneble tendency in the totality of the

circumstances to intimidate”). However, to the extent that Del Monte’s
factuel &nd legal arguments with respect to the HRS § 377-6(3) charge also
beazr on the HRS § 377-6(1) charge, we have considered its arguments to apply

to both cleims.

N
Nel
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1. The HLRB's Determination that Del Monte Violated HRS §
377-6(3) Through “Inherently Destructive” Acts Was an
Error of Law Because Del Monte Did Not “discriminat[e]
in regard to hiring, tenure, or other terms or
conditions of employment.”

The HLRB concluded that Del Monte’s conduct was
“inherently destructive” of‘employee rights, in violation of HRS
§ 377-6(3), focusing on the company’s final offer contained in
the June 21 letter. The HLRB described the violation as Del
Monte’s “discriminatory act of threatening to terminate all
members of the HCFO bargaining unit and eliminate their
positions,”?! which it categorized as “inherently destructive.”??

Under HRS § 377-6(3), it is an unfair labor practice
for an employer “[t]o encourage or discourage membership in any
labor organization by discrimination in regard to hiring, fenure,
Oor other terms or conditions of employment.” 1In determining

whether employer conduct is discriminatory in violation of HRS §

377-6(3), the HLRB has followed National Labor Relations Board

“ The HLRB elaborated zs follows:

The threst was directed against all bargaining unit members. At
least for the employees who the Employer had previcusly intended
and subsequently decided to retain, the threat was &z result of
their participation in the bargaining unit and the exercise of
rights via their exclusive representative.

“ In NLRB v. Great Dzne Trasilers, Inc., 288 U.S. 26 (1967), the United
States Supreme Court classified discriminetory employer conduct that adversely
effects employee rights &zs either “inherently destructive” or “comparatively
slight.” Greszt Dane Trzilers, Inc., 388 U.S. &t 24. 1If the conduct can
“"reasonebly be concluded” to be “‘inherently destructive’ of important
employee rights, no proof of entiunion motivetion is needed &and the Board can
find en unfair labor practice even if the employer introcuces evidence that
the conduct was motivated by business considerstions.” Id.

(@8]

8
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(NLRB) and United States Supreme Court interpretation of

analogous federal labor law. See International Longshore and

Warehouse Union, Local 142, 6 HLRB 194, 198 (2001) (citing Great

Dane Trailers, Inc., 388 U.S. 26). The key element of Section

377-6(3) is “discrimination” by the employer.?* As the NLRB has

‘

put it, “[iln the law of labor relations, the term

‘discrimination’ most often refers to inequality of treatment
based upon discriminatory employment practices on the part of
employers to discourage employees’ organizational activities for

collective-bargaining purposes.” Walnut Creek Hosp., 208

N.L.R.B. 656 (1974). Employment practices that discriminate in
this fashion usually take the form of discharge, refusal to hire,

or lesser forms of discipline.? Therefore, it is clear that

? Interpreting a substantially similar provision of federal law --
National Labor Relations Act (NLRA) Section 8(a) (3) -- the United States
Supreme Court said the following:
The language of § 8(a) (3) is not ambiguous. The unfair labor
practice is for an employer to encourage or discourage membership
by means of discrimination. Thus this section does not outlaw all
encouragement or discouragement of membership in labor
organizations; only such as is accomplished by discrimination is

prohibited.
Radio Officers’ Union of Commercial Telegrzsphers Union v. NLRB, 347 U.S. 17,
42-43 (1954) (emphasis added). We have zdopted this analysis with respect to
HRS § 89-13(a) (3), which is nearly identical to HRS § 377-6(3) but governs
public rather than private sector labor relastions. See Hawaii State Teachers

Ass'n v. Haweii Pub. Emplovment Relations Bd., 60 Haw. 361, 364, 590 P.2d 993,
996 (1979) (concluding that “|olnly interference with a lawful employee
activity, or discrimination affecting the employee exercise of a protected
right, may be the subject of & prohibited practice charge under the statute”).

“ One of the major treatises on federzl lsbor law, in its “specific
conduct” subsection of the “employer discrimination” section, has a discussion

of the following areas, each of which invcolves an employment action that

elters the terms or conditions of work: “Discharce or Discipline for Union
Activity”; “Lockcuts”; “Plent Closings”; “Trensfer of Work, Replacement and
(continued...)
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“discrimination” requires some employment action or practice that
is beyond a mere threat or bargaining proposal.

Because the HLRB has not identified any employment
action by Del Monte that may qualify as “discrimination,” its
conclusion that the company ﬁiolated HRS § 377-6(3) is erroneous.
While an administrative agency’s interpretation and application
of a broad or ambiguous statute is generally entitled to

deference, see Gov’t Emplovees Ins. Co., 90 Hawai'i at 5, 975

P.2d at 215, this court will not hesitate to reject an incorrect

Or unreasonable statutory construction advanced by the agency

eéntrusted with the statute’s implementation. In re Water Use

Permit Applications, 94 Hawai‘'i at 145, 9 P.3d at 457.

Del Monte’s conduct of putting forward a threateﬁing
bargaining proposal, while found to violate its duty to bargain
in good faith, did not effect any change in the terms or
conditions of the Union members’ employment( nor involve any

discharge or failure to hire Union members.? As such, the

“(...continued)

Reinstatement of Economic Strikers”; “Discharge or Discipline of Union
Officers”; “Discriminztion Ageinst Union Orgenizers and ‘Salts’”;
"Discrimination Based on Race or Sex”; and “Discrimination Based on Terms of
Collective Barcaining Rgreement.” The Developing Labor Lew: The Board, The
Courts, and the Nstional lLebor Relations Act 241-42 (Patrick Hardin et al.
eds., 4th ed. 2001) [hereinafter The Developing Labor law (4th ed.)]. The
treatise zlso states that “the question of whether the employer in fact
changed the employee’s tenure or terms or conditicns of employment is rarely
if ever disputed.” 1d. at 259-60.

“ While it is conceivable that later actions by Del Monte that
resulted in the discherge of numerous Union employees could give rise to &

(continued...)
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conduct did not “discriminate,” as no employees were treated
differently than any others with respect to their employment
conditions. lRather, Del Monte’s conduct was limited to the realm
of bargaining and did not affect terms of employment. While its
result may have been to discéurage unionism, it did not reach
this result by discrimination as to hiring, firing, or the
conditions of employment. -

Under these circumstances, the HLRB has applied an
erroneous definition of “discrimination” to which this court need
not defer.?® For this reason, we hold that the HLRB erred ih its

determination that Del Monte violated HRS § 377-6(3).

2. The HLRB'’'s Determination that Del Monte Violated HRS §
377-6(1) Was Not Clearly Erroneous.

HRS § 377-6(1) provides that it is an unfair labor
practice for an employer “[t]o interfere with, restrain, or

coerce the employer’s employees in the exercise of the rights

guaranteed in section 377-4.”?" In assessing whether such

2¥(...continued)
vicolation of HRS § 377-6(3), that issue was not presented to the HLRB or the
circuit court that heard this case, nor stands before this court on appeal.

€ Nor did the ILWU raise & cognizeble cleim of discrimination in its
complaint or subsequent briefs to the HLRB and this court. In its amended
Unfair Lebor Practice Complaint, and Memorandum of Fact and Law to the HLRB,
the Union focused on the threatening nature of the final offer to support its
discriminetion claim, the basis upon which the HLRE issued its erroneous
ruling.

HRS § 277-4 provides in relevant part that:
Employees shell have the ricght of self-orgenization and the right

to form, join, or assist labor orgenizations, to bargzin
(continued...)



*** FOR PUBLICATION IN WEST’S HAWAI'l REPORTS AND PACIFIC REPORTER ***

interference has taken place, the HLRB asks “whether the conduct
in guestion had a reasonable tendency in the totality of the

circumstances to intimidate.” United Food and Commercial Workers

Union, 4 HLRB 510, 517 (1988) (quoting Corrie Corp., 375 F. 2d at
153). Whether the employer‘“interfere[d]” with employees’ .
exercise of their rights presents a mixed question of fact and
law to be reviewed under the clearly erroneous standard. See
Price, 77 Hawai‘i at 172, 883 P.2d at 633 (defining mixed
questions of law and fact as conclusions of law that are
“dependent upon the facts and circumstances of the particular
case’) .

The HLRB concluded that Del Monte’s conduct, as
expressed in the June 21 offer, was threatening to employeé
rights. The letter offered two scenarios, one of which required
that the Union withdraw its unfair labor practice charge as a
condition of agreement, the other of which involved layoff
without any benefits beyond those already iﬁ the collective
bargaining agreement. The Union was given three days’ notice

before Del Monte would implement the total layoff. Ultimately,

fourteen HCFO employees were transferred to Kunia. With respect

“(...continued)
collectively through representatives of their own choosing, and to
€ngege in lawful, concerted activities for the purpose of

collective bergazining or other mutusl zid or protection, and such
employees shzll also have the right to refrein from any and all
such &activities
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to the final offer, the HLRB found that, “[a]t least for the’
employees who the Employer had previously intended, and
subsequently decided to retain, the threat was a result of their
participation in the bargaining‘unit and exercise of rights via
their exclusive representative.”?® Based on the evidence
presented, the HLRB’s determination that Del Monte’s conduct had
a reasonable tendency to intimidate employees, in violaéion of
HRS § 377-6(1), was not clearly erroneous.?’
C. The Remedy Granted by the HLRB Was Neither in Excess of its
Statutory Authority Under HRS § 377-9(d) Nor an Abuse of its

Discretionary Power to Craft Remedies for Unfair Labor'
Practices.

Del Monte argues that the HLRB exceeded its statutory
authority and was in error with respect to its proposed remedy
that “all HCFO members laid off as a result of the closing of the

Waiakamilo facility shall be awarded enhanced severance benefits

“® In & similar vein, the Union, in its answering brief to this court,
asserts that Del Monte’s final offer sent a message to the remaining employees
in the HCFO and the two other bargaining units that further negotiations were
futile. Furthermore, the Union submits, “the final ultimatum . . . would have
adverse impact on [employees’] willingness in the future to engage in
concerted activity.”

“® The HLRE may also have based its conclusion thet Del Monte
“interfered” with guarenteed employee rights on its determination that Del
Monte refused to bergain in good faith, which is a protected employee right.
See HRS § 377-4 (1993) (“Employees shell have the right . . . to bargain
collectively through representatives of their own choosing L)
Moreover, under federal lebor law, & oerlvctlve violation of the analogous

federzl provision, NLRA § 8(a) (1), 29 U.S.C. § 158(a) (1) (2000), can be found
whenever another unfair lebor practice has been committed. See The Developing
Lebor lew (4th ed.), supra, at 82 (“‘'[R] viclation by &n employer of any of
the four subdivisions of Section 8, other théen subdivision one, is also a
viclation of subdivision one.’” (Quoting 1838 NLRE Ennuel Report 52

(1938).)).

(%)
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identified in previous negotiations or the cash value thereof.”
Del Monte’s principal argument is that the HLRB, because of
limits in its statutory authority to craft remedial orders, may
not impose substantive terms of collective bargaining upon the
parties, based on United Stétes Supreme Court decisions lim;ting
the remedial powers of the NLRB. With less emphasis, Del Monte
appears to argue in the alternative that even if the HLRB had the
authority to grant the enhanced severance benefits remedy, it was
not justified in doing so. The circuit court ruled that the HLRB
had not erred as a matter of law in granting the enhanced
severance benefits remedy. For the reasons discussed below, we
agree.

1. As a Matter of Law, the Enhanced Severance Benefits
Remedy Did Not Exceed the HLRB's Statutory Authority.

a. The Statute Affords the HLRB Discretion in
Crafting Remedial Orders.

In order to determine if the severance remedy granted
by the HLRB in this case was in violation of law, we must
determine the outer bounds of the authority of the HLRB to order
remedies for unfair labor practice violations.

The extent of the HLRB’s remedial powers authorized by
Statute is & guestion of first impression for this court. In
order to determine whether the HLRB’s order was within its

authority, me must interpret the statute. The proper
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interpretation of a statute is “a question of law reviewable de ,

novo.” Levi, 102 Hawai'i at 285, 75 P.3d at 1176 (quoting Arceo,

84 Hawai'i at 10, 928 P.2d at 852).

As in all statutory analysis, we begin with the
statutory text. The imposition of remedies by the HLRB under the
HERA is governed by HRS § 377-9(d), which discusses how the HLRB
disposes of a case after the final hearing.?® With resﬁest to

final orders, that section says the following:

Final orders may dismiss the complaint or require the person
complained of to cease and desist from the unfair labor
practices found to have been committed, suspend the person's
rights, immunities, privileges, or remedies granted or
afforded by this chapter for not more than one year, and
reguire the person to take such affirmative action,
including reinstatement of emplovees with or without pay, as
the board may deem proper. Any order may further require
the person to make reports from time to time showing the
extent to which the person has complied with the order.

HRS § 377-9(d) (1993) (emphasis added).

At issue in this case is what limits exist on the
HLRB's power to granf orders requiring “affirmative action.” The
relevant provision states that the final order “may . . . require
the person to take such affirmative action, including

reinstatement of employees with or without pay, as the board may

deem proper.” Id. (emphasis added).

**  The HLRE is statutorily designated zs the administrator of the HERA,

HRS Chapter 377. HRS § 377-2 (stating that the HLRB “shall administer the
Hawaii employment relations act”); see alsc HRS § 26-20 (1993) (“There shall
be within the depertment of lebor and incdustrisl relations & board to be known
as the Haweii lebor relztions boar providec for in section 89-5, which
shell exercise powers &and duties i cordance with chepters 89, 377, and
396.").

[
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In interpreting the meaning of this provision, we focus
first on the language itself and give effect to that language if
it is plain and unambiguous. See Peterson, 85 Hawai‘i at 327-38,
944 'P.2d at 1270-71. Focusing on the relevant provision above,
the statute presents no ampbiguity. The provision, on its face,
grants discretion to the agency in determining the types.of

actions it will require of employers who have committed unfair

labor practices. The words “as the board may deem proper” make

this eéxceedingly clear. See State v. Kahawai, 103 Hawai‘i 462,
465, 83 P.3d 725, 728 (2004) (“The term ‘may’ 1is generally |
construed to render optional, permissive, or discretionary the
provision in which it is embodied; this is so at least when
there is nothing in the wording, sense, or policy of the

provision demanding an unusual interpretation.” (Quoting State

ex rel. City of Niles v. Bernard, 372 N.E.2d 339, 341 (Ohio
1978).)). The clause specifying reinstatement “with or without
pay” as possible actions that could be brouéht upon a violating
employer does not restrict the discretion of the HLRB in crafting
“affirmative action(s],” because that clause is explicitly

illustrative rather than exclusive in nature, as made clear by

the word “including”. See In re Waikoloa Sanitary Sewer Co.,
inc., 109 Hawai'i 263, 125 P.3d 484 (2006) (“[T]he term
‘including’ is not one of gll-embracing definition, but connotes

(98]
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simply an illustrative application of the general principle.”

(Quoting Fed. Land Bank of St. Paul v. Bismarck Lumber Co., 314
U.S. 95, 99-100 (1941).)). Therefore, the clear text shows that
the Hawai‘'i legislature empowered the HLRB with discretion to
determine appropriate remedies for the commission of unfair labor
practices.’ See Paul’s Electrical Serv., 104 Hawai‘i at 41i, 91

L

P.3d at 499 (stating that, when this court reviews administrative

agency determinations, the first step is “an analysis of whether

the legislature empowered the agency with discretion to make a

particular determination”).

b. The Distinct lLanguage and Historyv of the HERA Make
Judicially Constructed Limitations on the Remedial

Authority of the NLRA Inapplicable to the HLRB.

Del Monte argues that the HLRB’s authority to grant
remedies should be limited by the 1970 United States Supreme

Court case H.K. Porter Co., Inc. v. NLRB, 397 U.S. 99 (1970),

which held that the NLRB lacked authority to compel a party to

* Blthough resort to legislative history is unnecessary where a
Statute’s meaning is plain, Peterson, 85 Hawai'i at 327-28, 944 P.2d at 1270-
71, the legislative history in this case counsels no opposing construction.
The legislative history of the HERA gives little elucidation of the intention
of the legislature. One positive statement, in a report from the Hawai‘i
House Judiciary Committee recommending pessage of the bill to the Senate,
provides that: “The purpose of this bill is to procure the peaceful
settlement of disputes between labor and industry.” Hse. Stand. Comm. Rep.
No. 518, in 1945 BHouse Journal, at 1564. This statement of purpose is in the
nature of & general objective. While potentizlly mezningful in another
context, the broad statement provides little guidance to the issue at hand.
Cf. Nationel Lebor Relations Act § 1, 29 U.S.C. § 151 (2000) (includes an
extensive statement of policies, such as the aim to promote the flow of
commerce and tc enccurage the friendly adjustment of industrial disputes,
which have been used to guide adjudicetors in interpreting that Act). There
is no contention that the proposed remedy is not & “peeceful settlement.”



*** FOR PUBLICATION IN WEST’S HAWAI‘l REPORTS AND PACIFIC REPORTER *okk

make a bargaining concession or to agree to a proposal. Del
Monte also points to legislative history of the NLRA which
suggests limitations on the types of remedies permitted.
However, due to pertinent differences in the language, structure,‘
and history of the HERA and'the NLRA, these .authorities cannot
dictate the development of Hawai‘i law and Del Monte’s arguments
are inapposite.

Textually, the two statutes contain significant
variations in the language used to describe the affirmative
remedies that may be ordered by the respective labor boards. As
discussed, the HERA specifies that the HLRB may issue final

orders which “require the person to take such affirmative action

as the board may deem proper.” HRS § 377-9(d) (emphasis

added). 1In contrast, the parallel provision in the NLRA states
that the NLRB, whenlit finds that the Act has been violated, may
issue an order requiring the employer “to take such affirmative
action including reinstatement of employees with or without back

pay, as will effectuate the policies of this subchapter.” 29

U.S.C. § 160(c) (2000) (emphasis added). The differing language

* Del Monte cites the statement of the 1935 United States Senate
Committee on Education and Labor when considering passeage of the NLRA, that it
wished to “dispel zny possible false impression that this bill is designed to
compel the maki ng of agreements or to permit governmental supervision of their

terms.” (Citing H.K. Porter, 397 U.S. at 104 (quoting S. Rep. No. 74-573, &t
12 (1935)).) However, the 1601<lct4ve history of the NLRE cannot be

understood to be implicitly incorporated by the 1945 Hewei'i legislature which
péssed the HERE. See infrez note 35.

40
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in these two provisions indicates the different remedial schemes
on which they are based. While the NLRA provision places a
limiting condition on the affirmative action the NLRB can take
(“as will effectuate the policies of this subchapter”), the HERA
more clearly leaves the crafging of affirmative remedies to the
discretion of the board (“as the board may deem proper”). The
lack of a policy section in the HERA further makes cleak.that the
statutory language of the NLRA in 29 U.S.C. § 160(c) (“as will
effectuate the policies of this subchapter”) cannot be read to
apply to the parallel provision in the HERA, and that, as a'
result, judicial interpretations of the NLRA section should not
be used to guide interpretation of HRS § 377-9(d).*® See H.K.

Porter, 397 U.S. at 108 (“The Board’s remedial powers under § 10

of the Act are broad, but they are limited to carrving out the

policies of the Act itself.” (Emphasis added.)).

The structure of the two laws also differs in
significant ways which suggest that the HERA was intended to

grant more discretion to its board than under the federal labor

** Rlthough this court hes used federal precedent on occasion in the
past to guide its interpretation of state lebor and employment laws, see,
€.9., Hokeme v. Univ. of Hewai'i, 92 Hawzi'i 268, 272 n.5, 990 P.2d 1150, 1154
n.5 (1999) (consulting federzl precedent to zid interpretation of public
employment laws under HRS § 89), such consultation is solely to aid
interpretation and only makes sense where the stetutory language is the same
or similar in &ll relevent respects. See Crosby v. State Dep’t Of Budget &

Finaence, 76 Hawei'i 332, 339 n.9, 876 P.2d 1300, 1307 n.9 (1994) (“In ruling
on state lew, this court mey look for guidance to federzl case law
interpreting similar provisions.” (Emphasis added.)).
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law. The NLRA begins with an extensive section entitled
“Findings and declarations of policy,” which has been used by
courts and the NLRB to guide its interpretation of the federal
Act. As noted, the HERA lacks such a policy section to guide the
HLRB in its administration of the act. Compare 29 U.S.C. § 151
(2000) (“Findings and declarations of policy”) with HRS §,377-1 to
-15. Secondly, the HERA lacks a section equivalent to NLRA §
8(d), 29 U.s.c. § 158(d) (2000), upon which the United States

Supreme Court relied extensively in H.K. Porter to conclude that

the NLRB lacked power to compel a bargaining term, in that case a
dues check-off provision. 397 U.S. at 107-08. NLRA S 8(d)
explicitly states that the collective bargaining obligation “does
not compel either party to agree to a proposal or require Ehe
making of a concession.”® 29 Uy.s.c. § 158 (d). These structural
differences reinforpe the different natures of the remedial

authority granted to the respective boards, and the

* The nearest equivalent to this section in the HERA comes in the
definition section, but does not explicitly or implicitly limit the remedies
the HLRB may grant:

"Collective bargaining” is the negotiating by an employer and a

majority of the employer’s employees in a collective bargaining

unit (or their representatives) concerning representsation or terms

and conditions of employment of such employees in & mutually

genuine effort to reach an &greement with reference to the subject

under negotiation.
HRS § 377-1(5).

The fact that the HERE does not contain & provision equivalent to NLRA
§ 8(d) does not by itself mean that the HLRE hes the affirmative power to
compel perties to zgree to specific proposals or toc meke specific concessions,
but does indicate that the legisleture did not see fit to eapply & specific
limitation glong these lines. Rather, as discussed, the legislature endowed
the HLRE with broad discretion as to its effirmative remedies, and the HLRB's
choice of remedy will only be reviewed for abuse of that discretion.

4z
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inapplicability of the H.K. Porter decision to Hawai‘i state

law.?®

Therefore, based on the plain meaning of the HERA, it
is clear that the legislature‘haé granted discretion to the HLRB
in crafting remedial orders when an employer has committed an
unfair labor practice. Thus, to determine whether the HLRB

remedy was proper, we must determine whether the agency abused

its discretion. '

3> The structural differences between the HERA and the NLRA are also
confirmed by their different origins: the template used to write the HERA was
a Wisconsin state law, the Wisconsin Employment Peace Act, codified at Wis.
Stat. §§ 111.01-.19 (2006). Wisconsin was one of the first states to pass a
state labor relations law in 1937, later amended in 1939. See Joseph A.
Ranney, The Rise of Labor & Wisconsin'’s “Little New Dezl”, Wis. Law., May
1995, at 18. The Hawai‘'i legislature, in 1945, consulted the Wisconsin law in
drafting the HERA, 1945 Haw. Sess. L. Act 250, §§ 1-20 at 104-17. See Sen.
Com. Whole Rep. No. 13, in 1945 Senate Journal, at 530 (reporting on March 22,
1845 hearing of the committee, where subcommittee was appointed to “go over
the bill . . . and redraft it zlong the lines of the Wisconsin bill”). The
similarities in the two laws make clear that the Hawai‘'i law was drawn from
the earlier-passed Wisconsin act, rather than the NLRA. Compare HRS § 377-
S(d) (“Final orders may dismiss the complaint or require the person complained
of to cease and desist from the unfair labor practices found to have been
committed, suspend the person's rights, immunities, privileges, or remedies
granted or afforded by this chapter for not more than one year, and require
the person to take such affirmetive action, including reinstatement of
employees with or without pay, &s the board meay deem proper.”) with Wis. Stat.
§ 111.07(4) (2005) (“Finel orders may dismiss the charges or require the
person complained cof to cease and desist from the unfair labor practices found
to have been committed, suspend the person's rights, immunities, privileges or
remedies granted or zfforded by this subchepter for not more than one year,
and reqguire the person to teke such affirmetive action, including
reinstatement of emplcyees with or without pay, &s the commission deems
proper.”) (Such similerities run throuchout the two lews). The different
statutory text and history cf the NLRAR &nd the HERA meke clear that judicial
construction of the federel law need not govern the state law.

i
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2. The HLRB Did Not Abuse its Discretion by Ordering the
Enhanced Severance Benefits Remedy.

Having found that the legislature empowered the HLRB
with.discretion in ordering affirmative remedies, we must
determine whether the HLRB’s remedy in this case, granting
enhanced severance benefits to laid-off HCFO.employees, was én

'

abuse of that discretion.¥ See Paul’s Flectrical Serv., 104

Hawai'i at 417, 91 P.3d at 499.

As this court has discusséd, discretion “is a flexible

'

concept”:

A strong showing is required to establish an abuse,
and each case must be decided on its own facts. . . . The
most commonly repeated definition was first articulated in
State v. Sacoco[, 45 Haw. 288, 292, 367 P.2d 11, 13 (1961)]:
“[Glenerally, to constitute an abuse it must appear that the
court clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substantial
detriment of a party litigant.” This definition is
éppropriate because it highlights the great deference
éppellate courts generally give to discretionary decisions,
énd conveys the high burden of arbitrariness or caprice
which an appellant must meet to overcome that deference.

Paul’s Electrical Serv., 104 Hawai'i at 419, 91 P.3d at 501
(alteration in original) (quoting Michael J. Yoshii, Appellate

Standards of Review in Hawaii, 7 U. Haw. L. Rev. 273, 292-93

(1985)).

* Because the chellenged agency action here was the remedy it issued
efter determining that the employer hed committed an unfair labor practice, it
is clear that thie zction wes within its rezlm of discretion. See Paul’s
Electricel Serv., 104 Hawzi's et 417, 81 P.3d at 49%. The guestion, discussed
below, is whether thet discretion was abused.

mn
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What constitutes an abuse of discretion in the context
of an HLRB remedy has not been addressed previously by this
court. Rather than creating a general rule to be applied across
the board, it suffices to say that the HLRB's remedy in this case
was not an abuse of its discrétion.

The challenged remedy in this case, of granting '
enhanced severance benefits that had been tentatively aéfeed to
in prior bargaining, arises in a special and limited context:
effects bargaining pending the closing of operations of the HCFO
facility and the layoff of the majority of its employees. The
closing of a plant and concomitant elimination of the attached
bargaining unit constitutes the end of the collective bargaining
relationship for the employees to be laid off. These
circumstances irrevocably alter the balance of bargaining power
between the parties, and the possibility of resolution through
negotiations may erode further with the passage of time. For
this reason, effects bargaining stands apart from routine
negotiations between employer and labor union for a new
collective bargaining agreement. As such, the HLRB’s substantive
remedy does not supply the terms of an ongoing collective
bargaining relationship -- rather, it is in the nature of a one-
time payout calculated to remedy the unfair labor practice that

the HLRB found Del Monte had committed. In these circumstances,

the HLRB’s remedy is not unreascneble or in disregard of
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principles of law, and will therefore not be overturned as an

abuse of discretion.?® See Paul’s Electrical Serv., 104 Hawai'‘i

at 419.
Although we have modified the circuit court’s judgment
by holding that Del Monte did not violate HRS § 377-6(3), it is

Not necessary to modify the remedial order issued by the HLRB.

That order, including the challenged remedy of enhanced severance

” Even acting under the NLRA -- which, as discussed supra in section
IIT.C.1.b, does not govern the HLRB's remedial powers -- the NLRB has allowed

a2 special remedy in the case of plant closures. See, e.g., Stevens Pontiac-
GMC, Inc., 295 N.L.R.B. 599 (1989) (issuing a bargaining order as well as “a
limited backpay requirement designed to make whole the employees for losses
sustained as a result of the violation, and to recreate in some practicable
manner & situation in which the parties’ bargaining positions are not entirely

devoid of economic consequences for the [company],” where the employer
unlawfully refused to bargain about the effects of its decision to close a
facility) (emphasis added). In such Circumstances, the NLRB applies a remedy

first adopted in Transmarine Corp., 170 N.L.R.B. 389 (1968), ordering the
employer

to bargain with the Union, upon request, about the effects on its
[employees] of the [company] shutdown, and to pay these employees
amounts at the rate of their normal wages when last in the
Respondent’s employ from 5 days after the date of this
Supplemental Decision until the occurrence of the earliest of the
following conditions: (1) the date the Respondent bargains for
égreement with the Union on those subjects pertaining to the
effects of the closing . . .; (2) & bona fide impasse in
bargaining; (3) the failure of the Union to reqguest bargaining
within 5 days of this Supplemental Decision, or to commence
negotiations within 5 days of the Respondent's notice of its
desire to bargein with the Union; or (4) the subsequent failure of
the Union to bargain in good faith; but in no event shall the sum
peid to any of these employees exceed the zmount he would have
€arned as wages [from the date of closure to the time the employee
Secured equivelent employment or the date the employer offers to
bargain]; provided, however, that in no event shzll this sum be
less ther these emplovees would have ezrned for & 2-week period at
the rete of their normal wzges when last in the Respondent's

employ.

18. at 390 (emphasis zdded).
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benefits,® is in the nature of a remedy for Del Monte'’s

violation of its bargaining duty rather than a remedy for a
discrimination claim.?® First of all, the HLRB opinion and
decision were primarily focused on the bargaining claim.*
Furthermore, because the HLRB crafted its remedial order to deal
specifically with the effects of the closing of the Waiakamilo
facility, and incorporated in that remedy terms that wefé
tentatively agreed to by the parties; it is clear that the HLRB's
order was primarily intended to remedy Del Monte’s failure to
meet its bargaining obligation. Thus, as the HLRB’s remedial
order was directed towards Del Monte’s refusal to bargain in good

faith and not on its finding of discrimination under HRS § 377-

6(3), there is no reason to alter the HLRB’s proposed remedy.

*® The other parts of the remedial order, not challenged by Del Monte,

also include the retention of seniority and benefits for HCFO members who are
hired or transferred to the Kunia facility, the creation of a new permanent
position within the affected bargazining unit for any equivalent HCFO job being
performed by KFF or Plantation employees, and granting & right of first
refusal to gualified displaced HCFO employees for current vacancies at Del-
Monte, a list of which Del Monte must provide to the Union.

* The typical remedy for a discrimination claim is backpay and
reinstatement under NLRA law. See The Developing Labor Law (4th ed.), supra,
at 2521-22. The HLRB’s remedial order does not require Del Monte to pay
backpay or reinstete any employees.

““ Moreover, to the extent that the HLRE incorrectly applied the law

with respect to the discrimination cleim, its proposed remedy was not meant to
remedy & genuinely discriminatory act. The HLRBR miszpplied the law by
determining that the threatening final offer made out an unfair labor practice
under HRS § 377-6(3). Because its theory of the violation was based on a
threatening bargeining offer, its remedy can zlso be understood as directed
towards & feilure to bargein in good faith. 1In other words, the proposed
remedy does not reflect & concern to eliminate the effects of discrimination,
end therefore can stand &s & remedy for Del Monte’s remeining unfair labor
prectices under HRS §§ 377-6(4) &and (1).
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Therefore, and in light of the broad authority of the HLRB to
remedy unfair labor practices, the original remedy may stand.

IV. CONCLUSION

Based on the foregoing, we affirm in part and reverse

in part the circuit court’s April 1, 2005 final judgment.
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