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GEORGE KAHO‘OHANOHANO, LOREN ANDRADE, STATE OF, HAWAI'I
,  ORGANIZATION OF POLICE OFFICERS (SHOPO), PAULINE EFHAN, !
and NORMA CARAVALHO, Plaintiffs-Appellants/Cross-Appellees

"

and

JACKIE FERGUSON-MIYAMOTO, HENRY F. BEERMAN,
ODETTA FUJIMORI, DARWIN J. HAMAMOTO, PILIALOHA E.
LEE LOY, ALTON KUIOKA, COLBERT M. MATSUMOTO, land
GEORGINA KAWAMURA in their official capacities
as Trustees of the Employees’ Retirement System of
the State of Hawai‘i and not in their individual
capacities,! Intervenor Plaintiffs-Appellants/Cross-Appellees

vs.

STATE OF HAWAI'I, Defendant-Appellee/
Cross-Appellee/Cross-Appellant

and

CITY AND COUNTY OF HONOLULU, Intervenor Defendant-
Appellee/Cross-Appellant/Cross-Appellee

, and '
COUNTY OF KAUA‘I, COUNTY OF MAUI, and COUNTY OF
HAWAI‘I, Additional Defendants-Appellees/
Cross-Appellees/Cross-Appellants
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(CIV. NO. 02-1-1001)
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! Pursuant to Hawai'i Rules of Appellate Procedure (HRAP) Rule
Alton Kuioka, and Georgina Kawamura, the current

43(c) (1), Henry F. Beerman,
trustees of the Employees’ Retirement System, have been substituted for
Neal K. Kanda, and Stanley T. Shiraki, respectively, the

Richard L. Humphreys,
Trustees at the time this case was decided by the first circuit court.
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July 23, 2007

' NAKAYAMA, ACOBA, JJ., AND CIRCUIT JUDGE TOWN,
b IN PLACE OF DUFFY, J., RECUSED; AND MOON, C.J.,
DISSENTING, WITH WHOM LEVINSON, J., JOINS

. OPINION OF THE COURT BY ACOBA, J.

'

We hold, in this appeal by Plaintif%s—Appellants/Cross—
Appellees George Kaho‘ohanohano (Kaho‘ohanohano), Loren Andrade
(Andrade), Pauline Efhan (Efhan), Norma Caravalho (Caéavalho),
and the State of Hawai‘i Organization of Police Officers‘(SHOPO)
[collectively, Plaintiffs] and Intervenor Plaintiffs-
Appellants/Crosé—Appellees Jackie Ferguson—Miyamoto,'Henry F.
Beerman, Odetta Fujimori, Darwin J. Hamamoto, Pilialoha E. Lee
Loy, Alton Kuioka, Colbert M. Matsumoto, and Georéiﬁa Kéwamura,
in their official capacities as Trustées of the Employees’
Retirement System of the State of Hawai‘i (ERS) [collectively,
Trustees], from the June 24, 2003 judgment of the first circuit
court (the court)? in favor of Defendant—Appellee/Cross—
Appellee/Cross-Appellant State of Hawai‘i (the State) and against
Plaintiffs and Trustees, that (1) Plaintiffs lack standing to
seek declaratory and injunctive relief, and damages, regarding
Act 100 of the 1999 Hawai‘i legislative session, see 1999 Haw.
Sess. L. Act 100, § 1 at 368 [hereinafter, Act 100], as codified
under Hawai‘'i Revised Statutes (HRS) § 88-107 (Supp. 2006),
(2) Trustees have standing to seek declaratory and injunctive

relief from the court regarding Act 100, (3) the arguments raised

2 The Honorable Gary W.B. Chang presided.
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by the State as to Trustees concerning ripeness, mootness, the
political question doctrine, sovereign immunity, and the statute
of limitations are unpersﬁasive, (4) Act 100 violqtés article
XVI, section 2 of the Hawai‘i Constitution® which prohibits the
§hpairment of écqruedjbenefits of ERS members, inasﬁuch as '
(a) the Proceeaings of the 1950 Constitutional Convenfion of
 Hawai‘i indicate phat‘article XVI, section 2 was intended to

ensure that the State and local governments provide a sound

retirement system for their employees; (b) the proceedings sought.

to confirm that the retirement system would fulfill its
obligations into the future; (c) necessarily implied in article
XVI, section 2 prohibiting impairment of accrued benefits is the
protection of the sources for those benefits; (d) Act 100
retroactively divested the ERS of $346.9 million of employer
contributions for 1997, 1998, and 1999, thereby eliminating the
'sources used to fund constitutionally protected “accrued
benefits”; and (e) Act 100 undermined the retirement system’s
continuing security and integrity; (5) article XVI, section 2 of
the Hawai‘i Constitution is patterned after the New York system,
and New York case law similarly requires that the sources of ERS
benefits be protected; and (6) other relevant jurisdictions hold
similarly. Plaintiffs also challenge the court’s June 24, 2003

order granting summary judgment in favor of the State and denying

3 Article XVI, section 2 of the Hawai‘i Constitution states,
“Membership in any employees' retirement system of the State or any political
subdivision thereof shall be a contractual relationship, the accrued benefits
of which shall not be diminished or impaired.”

3
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Plaintiffs’ two motions for partial summary judgment that were

filed on October 1, 2002.

|

‘ Accordingly, as to Plaintiffs, the court’s June 24,

20Q3 final judgment entered in favor of the State and against the

Plaintiffs is remanded to the court with instructions to enter an

order dismissing the Plaintiffs’ claim for lack of jurisdiction.

As to Trustees, we vacate the court’s June ?4, 2003
judgment and remand this matter to the court. The court is
instructed to enter summary judgment against the State and in

favor of Trustees on Trustees’ declaratory judgment claim that

Act 100 violated article XVI, section 2 of the Hawai‘i

Constitution. See Univ. of Hawaii v. City & County of Honolulu,
102 Hawai‘i 440, 443-44, 77 P.3d 478, 481—82 (2003) (“‘[A] court
may enter judgment for the non-moving party on a mo%ion for
summary judgment where there is no genuine issue of material fact

and the non—movihg party is entitled to judgment as a matter of

law.’” (Quoting Konno v. County of Hawai‘i, 85 Hawai‘i 61, 76,

937 P.2d 397, 412 (1997) (Brackets in original.) (Other citation
omitted.)). We remand to the court Trustees’ other claims for
declaratory relief raised in Trustees’ Complaint in Intervention
(complaint) for disposition as appropriate. The injunctive
relief sought by Trustees shall not issue under the circumstances
of this case, inasmuch as “the prospective injunctive relief
requested by [Trustees] would not appear to be necessary in view

of our explication of the applicable law[.]” Rees v. Carlisle,

113 Hawai‘i 446, 459, 153 P.3d 1131, 1144 (2007).
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I.
The ERS provides retirement benefits to State and
county empioyees, who become members upon their.entry or reentry
into service of the State or any county. HRS §§ 88-22 (1993),

\ '
88-42 (1993). Chapter 88 of the HRS governs the operation of the

ERS and vests “general administration and the"responsibility for
the proper operation” in Trustees. HRS § 88-23 (Supp. 2002).

The system is funded by contributions from State and &ounty
employers, as well as State and county employees. See e.d., HRS ,
§§ 88-45 (Supp. 2006), 88-122 (Supp. 2006), 88-123 (Supp. 2002),°
88-125 (Supp. 2002). Pursuant to HRS § 88-127 (1993), Trustees

must hold the ERS funds “in trust . . . for the exclusive use and

benefit of the svstem and for the members of the s?stem” and

those funds “shall not be subject to appropriation for any other
purpose whatsoever.” (Emphasis added.) “The assefs of the

system are assigned to . . . (1) [t]he annuity savings fund; (2)
[t]he pension accumulation fund;[°] and (3) [t]he éxpense fund.”

HRS § 88-109 (Supp. 2006).

“Pursuant to HRS § 88-22, the ERS possesses the full

4 HRS § 88-123, entitled “Amount of annual contributions by the
State and counties,” provided that the State’s and counties’ contributions
toward the pension accumulation fund shall be determined, in pertinent part,

by allocating the sum of the normal cost and the accrued
liability contribution for (1) police officers . . . , and
(2) all other employees in the same proportion as the
aggregate annual compensation of each group employed by the
State and by each county, respectively, as of March 31 of
the valuation year.

s HRS § 88-114 (Supp. 2006) defines “Pension Accumulation Fund.”
See infra note 6.
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‘powers and privileges of a corporation . . . and by [its] name

may sue or be sued, transact all of its business, invest all of

[

its funds, and hold all of its cash and securities and other

“ Chun v. Bd. of Trs. of Emplo?ees’ Ret. .Sys. of the

Rroperty.’
State of Hawaii, 87 Héwaiﬁ.152, 162-63, 952 P.2d 1215, 1225-26

'(1998) (citation omittéd) (emphasis added). This court has
further explai%ed'that “pursuant to HRS § 88-23, ‘[t]?e general
administration and the responsibility for the proper operation of
the [ERS] . . . are vested in [Trustees]; éubject . . . to the
area of administrative control vested in the department of budget
and finance by HRS §§ 26-8 [ (Supp. 2002)] and 26-35 [(1993)1.”
Id. at 163, 952 P.2d at 1226 (footnotes omitted) (some‘brackets
in original and some added). In that regard then this court has
described the powers and duties of Trustees as “functionally
equivalent to those of the board of directors of a private
corporation and are limited only by ‘the area[s] of

administrative control’ reserved to the department of budget and

finance by HRS §§ 26-8 and 26-35.” Id. (quoting HRS § 88-23).¢

6 In Chun v. Board of Trustees of Emplovees’ Retirement Svstem of
the State of Hawaii, 92 Hawai‘i 432, 440, 992 P.2d 127, 135 (2000), this court
stated that “[wlhere a party may incur an administrative burden as a result of
an award of attorney’s fees out of a common fund, that party may have standing
to challenge and criticize the award of attorney’'s fees.” (Citing
Commonwealth of Kentucky Revenue Cabinet v. St. ledger, 955 S.W.2d 539, 542
(Ky. Ct. BApp. 1997); United Cable Television of Baltimore Ltd. P’ship v.
Burch, 732 A.2d 887, 902 (Md. 1999).). It was concluded that because the
trustees of the ERS and the ERS “would incur a greater administrative burden”
if the circuit court granted plaintiffs’ counsel’s motion “for an award of a
percentage of the future payments of the increase in retirement benefits” to
the plaintiffs, that “potential administrative burden . . . [gave] the
[trustees] and the ERS an interest in the fund” and, therefore, “the
[trustees] and the ERS had standing to challenge and criticize the award of
attorney’s fees” to the plaintiffs. Id. at 440-41, 992 P.2d at 135-36. As

discussed in more detail, infra, it would be inconsistent in light of Chun to
- (continued...)
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)

Pursuant to HRS chapter 88, Trustees owe a fiduciary
duty to the retirement system itself, as well as to members of

the‘system. Honda ex. rel. Kamakana v. Bd. of Trs. of the

Emplovees’ Ret. Svs., 108 Hawai‘i 338, 344, 120 P.3d 237, 243
[ C, :

\ ! . L]
(2005) (hereinafter, Honda II). 1In Honda 11, Trusteesf fiduciary

[

duties were described in the following manner:

HRS §' 88- 22 (1993), the statute establishing the ERS,
provides ‘that the retirement system “shall have the powers
and privileges of a corporation.” (Emphasis added.)' It is
axiomatic that a corporation’s directors and officers assume
fiduciary duties. See Chambrella v. Rutledge, 69 Haw.: 271,
274, 740 P.2d 1008, 1010 (1987) (finding that
plaintiffs-union members should not be precluded from
equitable relief in an action against defendant nonprofit
corporation for breach of fiduciary duties); Hawaiian Int'l
Fin. v. Pablo, 53 Haw. 149, 153, 488 P.2d 1172, 1175 (1971)
("It is a well esteblished rule both in Hawaii and in a
maiority of the [sltates that the relation of directors to
the corporations thev represent is a fiduciary one.”); Lum
v. Kwong, 39 Haw. 532, 538 (1952) (“The relation of '
directors to corporations is a fiduciary one and the
well-established rule both in Hawaii' and in a majority of
the [s]tates is that when fiduciaries deal with themselves
relative to their trust property the burden is upon such
fiduciaries to establish the fairness of the transaction.”);
Bolte v. Bellina, 15 Haw. 151, 153-54 (1903) (“Directors
stand towards the corporation which they represent and act
for in the relation of trustees to a cestui que trust.

They musSt act in good faith and for the interests of the
stockholders whom they represent.”); Lussier v. Mau-Van
Dev., Inc., 4 Haw. App. 359, 381, 667 P.2d 804, 819 (1983)
("A corporate director or officer occupies a fiduciary
capacity.” (Internal quotation marks, brackets, and
citations omitted.)). See also HRS §§ 414-221, -233 (1993)
(delineating standards of conduct for corporate directors
and officers).

HRS § 88-23, which creates the ERS Board, vests
the “general administration and the responsibility for the
proper operation of the retirement system and for making
effective the provisions of this part and part VII of this
chapter . . . in a board of trustees[.]” (Emphasis added.)
Trustees, by definition, are imbued with fiduciary duties.
See Black's law Dictionary 1514 (6th ed. 1990) (defining
“trustee” as “[olne who holds legal title to property ‘in
trust’ for the benefit of another person (beneficiary) and
who must carry out specific duties with regard to the
property. The trustee owes a fiduciary duty to the
beneficiary.” (Citing Reinecke v. Smith, 289 U.S. 172, 53

6(...continued)

deny Trustees standing where their administrative interest in maintaining the

viability and integrity of the retirement system is at stake.

7
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S.Ct. 570, 77 L.Ed. 1109 (1933))[.]

Id. at 343, 120 P.3d at 242 (emphases added).

| ' Under HRS chapter 88, Trustees engage .an actuary to
getermine‘thelemployers’ normal cost and accrued liability
contributions for each fiscal year. HRS §§ 88-122, 88-123.
Trustees are responsiblé for‘calculating‘the annual contributions
that the State‘aﬁd cbunties must pay into the ERS pursuant to HRS
§§ 88-122 and -123. Trustees are to certify those améunts to the
governor and the county'councils, whé must then includekthose
amounts in their annual budgets. HRS §§ 88-124 (1993), 88-126
(Supp. 2002). Trustees must also allocate the ERS’ earned
interest in accordance with HRS § 88-107 (Supp. 2006).

IT. |
The State has historically mandated that Trustees apply

earnings of the ERS funds in excess of a specified investment
yield rate of eight percent to offset the employer contributions
of the State and counties. See HRS §§ 88-107, 88-122, 88-127.
This offset was coupled with a requirement that government
employers pay any additional amount needed to meet the specified
yield rate if earnings were not sufficient to meet the rate in a
particular year. See 1925 Haw. Sess. L. Act. 55, § 7 at 63.
Trustees state that “[iln other words, excess investment earnings
iﬁ ‘peak’ years might [have been] used to offset future employer
contributions if investment earning shortfalls in ‘valley’ years

were made up by the government employers.” Trustees refer to

this practice of taking the “peaks,” also known as, earnings in
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excess of specified yield rates, as “skimming.” As set'forth in
Trustees’ complaint, “When the earnings of high-retprn years are
skimmed, . : . the ERS loses the benefit of high yields. that

would offset mérket cycles in low-return years and is denied the

N
benefit of full, 'ongoing [elmployer funding.”.

In 1994, the legislature altered thks practice to
address the rising level of unfunded ERS obligations. It amended
HRS § 88-107 (1993) to require that the excess earninés be

applied to the pension accumulation fund’ in increasing amounts, .

rather than be credited against employer contributions. 1994
Haw. Sess. L. Act 276, § 6 at 863. The legislation provided
that, after ten years, one hundred percent of any excess earnings
be “allocated and deposited in the pension accumulation fund.”
Id. Act 276 of the 1994 legislative session added, ,in part, the

following language to HRS § 88-107:

Beginning with actual investment earnings in fiscal
year 1995 in excess of the investment yield rate, to address
outstanding unfunded pension obligations, ten per cent of
such excess earnings shall be deposited in the pension
accumulation fund; remaining excess earnings shall be
applied to the amounts to be contributed under section 88-
123. In each succeeding fiscal vear, another ten per cent,
cumulatively up to one hundred per cent, of any excess such
earnings shall be similarly allocated and deposited in the

pension accumulation fund.

Id. (emphases added). The Ways and Means Committee explained

that the intent of the Committee was “to liquidate the unfunded

benefit obligations by the year 2003 and then begin to use the

’ HRS § 88-114 defines the “Pension Accumulation Fund” as “the fund
in which shall be accumulated all contributions made by the State and any
county &nd &ll income from investments and from which shall be paid all
benefits, including the bonus authorized under section 88-11, and other than
those benefits which are specifically payable from other funds.”

9
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moneys in the pension accumulation fund to provide benefits

exclusively for ERS beneficiaries.” Stand. Comm. Rep. No. 2948,

in '1994 Senate Journal, at 1171.

\' For fiscal year 1995, ERS investment yieldé were ‘

significantly below the statutory investment yield rate, and,

thus, the ERS‘faced a shortfsll of $99.4 million, which the State
and counties were‘obligated to make up in fiscal year'1997. See
Stand. Comm. Rep. No. 486, in 1997 Senate Journal; at 1092.
Despite this, the legislature further amenaed HRS § 88-107 in
1997 and eliminated the obligation of the State and counties to
make up any future shortfalls in investment Yields. See Stand.
Comm. Rep. No. 835,vin 1997 Senate Journal, at 1223.

However, Act 327, 1997 Haw. Sess. L. Act. 327, § 2 at

*

774 [hereinafter, Act 327], allowed the ERS to retain one hundred

percent of its investment earnings beginning in fiscal year 1997,

'

and accelerated the ten-year time frame within which the ERS

would be allowed to retain all of its investment earnings:

Your Committee believes that it is incumbent upon the State
to protect the financial integrity of the state retirement
program by reducing its $1.6 billion unfunded liability.
However, understanding the current fiscal crisis the State
faces, your Committee feels it prudent to eliminate the
reguirement that the state and county governments make up
the $99.4 million shortfall from FY 1995. Your Committee
also believes that the ERS must begin to retain all of its
investment earnings from FY 1997 in order to begin the

systematic licuidation of its unfunded liability.

Stand. Comm. Rep. No. 486, in 1997 Senate Journal, at 1092
(emphasis added). Thus, in 1997 the legislature amended HRS §

88-107 with the addition of the following:

In fiscal year 1996, twenty per cent of the actual
investment earnings in excess of the investment yield rate

10
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shall be deposited in the pension accumulation fund;
remaining excess earnings shall be applied to the amount
contributed under section 88-123.'") Beginning in fiscal
year 1997, one hundred per cent of the investment earnings
shall be deposited in the pension accumulation fund.

1997 Haw. Sess. L. Act 327, § 2 at 774.
N But two years after passing Act 327, the legislature
enacted Act 100, which amended HRS § 88-107 (Supp. 1998), and
retroactively reduced the amounts the State and counties
contributed to'thé ERS in fiscal years 1997 and 1998 by crediting
actuarial investment earnings in excess of ten percené of the
actuarial investment yiéld rate toward the State and county
contributions. 1999 Haw. Sess. L. Act 100, § 1 at 368. Act 100
stated that “[t]he savings realized by the State and the counties
shall be utilized for the purpose of funding‘retroéctive
cost items for [the Hawai‘i Government Employees Association
(HGEA)] and [United Public Workers (UPW)] contracts . . . and
other necessary items.” 1999 Haw. Sess. L. Act 100, § 3 at 369.

Act 100, amended HRS § 88-107, entitled “Interest,” by deleting

the bracketed text and adding the underscored language to read as

follows:

(a) The board of trustees shall annually allocate
the interest and other earnings of the system to the funds
of the system, as follows:

(1) The annuity savings fund shall be credited with
the amount of regular interest credited to
members’ accounts;

(2) The expense fund shall be credited with such
sums as provided in section 88-116; and

(3) The remaining investment earnings, if any,
shall be credited to the pension
accumulation fund.

{b) Beginning with actual investment earnings in

fiscal year 1995 in excess of the investment yield rate, to
€ HRS § 88-123 refers to the contributions to be made by the State

and counties. See supra note 3.

11
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address outstanding unfunded pension obligations, ten per
cent of such excess earnings shall be deposited in the
pension accumulation fund; remaining excess earnings shall
be applied to the amounts to be contributed under section
' 88-123. In fiscal year 1996, twenty per cent of the actual
b investment earnings in excess of the investment yield rate
shall be deposited in the pension accumulation fund;
remaining excess earnings shall be applied to the amount
\ contributed under section 88-123. In fiscal vears 1997 and
1998, actuaridl investment earnings in excess of a ten per
cent actuarial investment vield rate shall be applied to the
amount contributed under section 88-123. Beginning in
fiscal year [1997,] 1999, one hundred per cent of the
investment earnings shall be deposited in the pension

accumulation fund.
(c) The zpplication of actuarial investment earnings

to the amount contributed under section 88-123 for fiscal
vears 1997 and 1998 as provided in subsection (b) is a
one-time only provision and no law shall be enacted to again
reguire the emplovees’ retirement system to apply actuarial
investment earninags to offset the amount contributed under

section 88-123.

1999 Haw. Sess. L. Act 100, § 1 at 368 (undefscoriné and brackets
in original.) Section 1 of Act 100 took efféct retroactive to
July 1, 1996. 1999 Haw. Sess. L. Act 100, § 9 at"37o.'

As emphasized supra, instead of permitting the ERS to
retain one hundred percent of earnings beginning in 1997, as
provided by Act.327 of the 1997 legislative session, Act 100
stated that “actuarial investment earnings in excess of a ten
percent investment yield rate” in fiscal years 1997 and 1998,
would be credited against employer contributions required for
those years. 1999 Haw. Sess. L. Act 100, § 1 at 368. The ERS
would not be able to retain one hundred percent of the excess
earnings until fiscal year 1999. 1Id. There were no offsetting
benefits to the system overall, such as the State’s former
guarantee to make up deficits in bad years.

IIT.

A.

12
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On April 23, 2002, Kaho‘ohanohano, Andrade, and SHOPO
filed a class action suit on behalf of the members pf the ERS
against the State alleging that Act 100 diverted $346.9 -million
{rom the ERS, }n breach of the State’s contractual obligations to
gRS members, a#dfin violation of article XVI, section 2 of the ’
Hawai‘i Constitution. The lawsuit sought‘declaratory and
injunctive relief, and specifically (1) a declaration that Act

100 was unconstitutional and otherwise unlawful; (2) an

injunction preventing the State from taking any future actions

.
.

that would “impair or diminish” the ERS; and (3) monetary damages
in the amount of $346.9 million, plus lost earnings thereon.

On July 2, 2002, the State filed a motion to dismiss
Plaintiffs’ complaint on the grounds that (1) Plaintiffs lacked
standing; (2) the action was not ripe for adjudication; (3) the
claim for declaratory relief was moot; and (4) the‘action
involved & non-justiciable political question. Intervenor
Defendant-Appellee/Cross—Appellant/Cross—Appellee.City and County
of Honolulu (Honolulu County) and Additional Defendants-
Appellees/Cross-Appellees/Cross-Appellants County of Kauai (Kauai
County), County of Maui (Maui County), and County of Hawai‘i
(Hawai‘i County) joined the State’s motion.

On July 29, 2002, Plaintiffs filed a motion to certify
the class they represented, which the court subsequently granted
on March 14, 2003.

On August 28, 2002, Honolulu County moved to intervene

as a defendant and its motion was subsequently granted by the

13
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court.

On October 1, 2002, Plaintiffs filed their First

Amended Cémplaint in order to include two additional class

representatives, Efhan and Caravalho.

Also on October 1, 2002, Plaintiffs.filed two separate

'

hotions for partial summary 5udgment. The first motion sought a
|
declaratory juagment that Act 100 violated article XV{, section
2, and was therefore unconstitutional. The second motign
requested an order declaring that Act 100 Breached the
contractual rights with respect to the ERS.
B.

On Octobef 8, 2002, Honolulu County filed a motion to
join Trustees as a “necessary additional party” and/or in
substitution of Plaintiffs as the real party in intérest, and
sought an order of joinder of Kaua'i County, Maui County, and
Hawai‘i County ag additional defendants.

On November 15, 2002, Trustees moved to intervene.
Also on November 15, the court held a hearing and orally granted
Honolulu County’s motion as to the joinder of Kaua'i County, Maui
County, and Hawai‘i County as additional defendants and Trustees’
motion to intervene.

On December 17, 2002, Plaintiffs filed a motion for
leave to file a second amended complaint to add breach of
contract claims against the counties, which was orally granted on
January 10, 2003.

On December 31, 2002, Honolulu County filed a motion to

14



***FOR PUBLICATION IN WEST’S HAWAI'I REPORTS AND PACIFIC REPORTER®***

dismiss Plaintiffs as not being the real party in interest.

Kauai County, Maui County, and Hawai‘i County joined Honolulu

County’s motion.

X On Jénuary 7, 2003, an order granting in part and
déﬁying in part Honolulu County’s October 8, 2002 motion was
filed, and Kauai County, Maui County, and Hawai‘i County were
joined as parties.

On January 10, 2003, the State‘filed a motion for
summary Jjudgment against Plaintiffs ahd Trustees on the grounds
that Plaintiffs’ claims against the State were barred by (1) the
doctrine of sovereign immunity and (2) the two-year statute of
limitations set forth in HRS § 661-5 (1993);’énd (3) as a matter
of law, Act 100 was constitutional and Plaintiffs cannot
establish that the act is contrary to or violative qf article
XVI, section 2 of the Hawai‘i Constitution. The Stéte also
argued that it was entitled to summary Jjudgment because
Plaintiffs were not employees of the State and, therefore, lacked
privity of contract with the State.

On January 28, 2003, Trustees filed their complaint
against the State challenging the constitutioﬁality of Act 100
and alleging that the act unlawfully diminished and impaired ERS
funds, :isked the actuarial soundness of the ERS, denied the ERS
members protection of the funds, and interfered with the

discretion of Trustees in the investment and reinvestment of ERS

funds.

15
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On February 27, 2003, the court held a hearing on the
State’s July 2, 2002 motion to dismiss, and Honolulu County'’s
December 31, 2002 motion to dismiss. With respecf to the State'’s

motion, the court stated: | S .

. I 'think the question before the [clourt is the

guestion of standing. And I think earlier'the [c]ourt in

' this proceeding the [clourt articulated its scope of inquiry
to be whether or not [P]laintiffs do, in fact, have certain
rightis with regard to the sound actuarial condition of the
[ERS]. I think as a result of the discussion, the [c]ourt
has come to the realization that that determination ks
probably best left to another day.

At this time, what the [clourt needs to adijudicate is
whether the individual named [Pllaintiffs have a sufficient
interest in the outcome so as to justify their prosecution
of the claims in this case. We will get into it a little
bit with regard to [Honolulu County’s] motion, but the mere
fact that monies at this time, in this action, may not
actually be paid to the [P]laintiffs doesn’t end this
court’s inquiry because there are equitable relief that is
also prayed for by the individual named [P]laintiffs.

At this time, there were references by both the
[Sltate and the [P]laintiffs to submissions contained 'in the
-- in connection with the motion for summary judgment, and I
think this court at least would be more comfortable availing
itself of that more complete record to adjudicate whether or
not the individual named [P]laintiffs have a specific right
or interest in the surplus accounts or excess earning
accounts. So the court at this time concludes that the
[Pllaintiffs do have & sufficient interest in the outcome to
justify this matter coing forward on their behalf, so the
[clourt will respectfully deny the [Sltate’s motion to
dismiss, certainly without prejudice to raising at the time
of the motions for summary judgment any and all arguments
raised at this proceeding.

(Emphases added.) “[Tlhe [c]ourt [elected] under [Hawai‘i Rules
of Civil Procedure (HRCP)] Rule 52 not to make any specific
findings of fact or conclusions of law.” It stated that “lal

simple order denying the motion for good cause is -- will be

sufficient.”
The court further ruled:

Turning to [Honolulu County’s] motion, which is the motion
regarding real party in interest. I think the [c]ourt’s
alluded to its inclination that simply because damages may
not be paid to the individuals named, that is not
dispositive of their ebility to prosecute this case in their
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own names and as representatives of a larger class. So the
[clourt is inclined to denvy that motion and all joinders.

(Emphasis added.)

'On March 17 and 18, 2003, the court held a hearing on

|
the State’s January 10, 2003 motion for summary judgment and
;iaintiffs' twp separate October 1, 2002 motions for partial
summary judgment. At the .end of the hearing, the court granted
the State’s mo%ion for summary judgment against Plaintiffs and
Trustees, and denied Plaintiffs’ motions for partial éummary
judgment. The court stated that it did not agree with £he
sovereign immunity argument and “[P]laintiffs could sue and bring
this action if in fact Act 100 were unconstitutional.” The court
also dismissed the statute of limitations argument.

The court instead found that‘there had been‘an
“insufficient showing that the Constitutional Convention of 1950
intended to restrict the State’s power and flexibility to enact
future legislatibn as long as it did not diminish or impair the
accrued benefits” and that “the phrase accrued benefits does not
include the right of the members to an actuarially sound
retirement system.” Thus, the court concluded that Act 100 was
constitutional as a matter of law. Specifically, the court
determined that “it was incumbent upon this [c]ourt to construe
the language of [a]rticle XVI, section 2 to determine whether in
fact the [P]laintiffs have a right.”

According to the court, it “elect[ed] pursuant to

[HRCP] Rule 52 not to make any specific findings of fact and
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conclusions of law but simply [to issue] an order disposing of
the motion which would incorporate any good cause shown in the
recbrd to.sustain the [c]ourt’s ruling.” 1In discdssing'thé
remaining claims, the court stated, “I still like my idea of a
dismissal withbuf prejudice that could be reipstated in the event
6f a remand. It’s cléanést.' It doesn’t prejudice anYone. I
hope to still be Ehe‘judge here if the matter comes‘b?ck down.”
On May 16,‘2003, the court entered its written “Order

Denying [the State’s] Métion to Dismiss and [Honolulu County’s]

Motion to Dismiss the Individual Plaintiffs.” The order states

in relevant part:

For good cause, 1T IS HEREBY ORDERED that  [the
State’s] Motion to Dismiss filed June 28, 2002, and &ll
joinders therewith, are DENIED without prejudice.

For good cause, IT IS HEREBY ORDERED that [Honolulu
County’s] Motion to Dismiss the Individual Plaintiffs, filed
December 31, 2002, and all joinders therewith, are DENIED

without prejudice.

The court’s June 24, 2003 written judgment confirmed
that the State’s motion for summary judgment against Plaintiffs
and Trustees was granted, and that Plaintiffs’ motions for
partial summary judgment based on article XVI, section 2, and for
breach of contract, were denied. The judgmeﬁt further specified,
“[A]1ll other claims in this action (including, without
limitation, the claims in [P]laintiffs’ Second Amended Complaint
against [Honolulu County, Kauai County, Maui County, and Hawai‘i

County]) were dismissed without prejudice, sua sponte.”

On June 27, 2003, Honolulu County filed a motion to

alter or amend the order granting the State’s motion for summary
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judgment and denying Plaintiffs’ motions for partial summary
judgment, and the June 24, 2003 judgment in favor of the State on
the basis' that Honolulu County was entitled to a judgment in its

favor. The other three counties joined in the motion. No order |,

[} !

disposing of the.motioh was entered on the record within ninety
days after the motion‘waé filed. Thus, for purposes of HRAP
4 (a) (3), the motién was deemed denied on September 25, 2003,
ninety days after the filing of the June 27, 2003 motion.

On October 24, 2003, Plaintiffs and Trustees filed
notices of appeal from the June 24, 2003 final judgment.

On November 6, 2003 and November 7; 2063,'Hawaiﬁ
County, Honolulu County, Maui County, and Kaﬁa&.County
[collectively, the Counties] filed cross-appeals from the»
June 24, 2003 final judgment in favor of the State and against
Plaintiffs and Trustees, and from the denial of (1) Honolulu
County’s June 27, 2003 motion to alter or amend, and (2) Hawai'i
County’s, Maui County’s, and Kaua‘i County’s joinder to Honolulu
County’s June 27, 2003 motion to alter or amend.®

On November 7, 2003, the State filed a cross-appeal

from the court’s May 16, 2003 order denying the State’s motion to

dismiss.

s It appears that only Kaua‘i County joined in the State’s motion
for summary judgment which is the subject of this appeal so it is unclear
whether the other Counties are proper Appellees. However, the Counties
essentially raise the same arguments in their answering briefs as the State
does. In their cross-appeals, the Counties argue that the court erred by not
granting the Counties summary judgment when it entered judgment in favor of
the State. Accordingly, the zppeals of the Counties are subject to the same
disposition as that rendered against the State.
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IV.
Initially, the State argues on‘appeél that (1) Trustees
“ldck standing to bring their complaint in intefvéntion";
620 “Plaintiffs lack standing to bring this lawsuit?}
>(3) Plaintiffs’ “actién is not ripe for adjudication”;

'(4) Trustees"and Plaintiffs; claims for declaratory relief are
moot; (5) “this lawsuit involves ‘political questiohsq and is not
justiciable”; (6) "“Trustees’ action against the State is barred
by the doctrine of sovereign immunity”; and (7) “Trustees’ action,
against the State is barred by the 2-year statute of limitations
set forth in HRS § 661-5."” We consider, first, fhe question of
Plaintiffs’ standing.

V.
As to the issue of standing, generally it has been
declared by this court that “[s]tanding is concerned with whether

the parties have the right to bring suit.” Pele Def. Fund v.

Puna Geothermal Venture, 77 Hawai‘i 64, 67, 881 P.2d 1210, 1213

(1994) (internal quotation marks and citation omitted). “‘[T]he
crucial inquiry with regard to standing is whether the plaintiff

has allecged such a personal stake in the outcome of the

controversy as to warrant his or her invocation of the court’s

jurisdiction and to justify exercise of the court’s remedial

powers on his or her behalf.’” Mottl v. Mivahira, 95 Hawaii

381, 389, 23 P.3d 716, 724 (2001) (gquoting In re Matson

Navigation Co. v. Fed. Deposit Ins. Corp., 81 Hawai‘i 270, 275,

816 P.2d 680, 685 (1996)) (emphasis added). In determining
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whether a plaintiff has standing, the court “look[s] solely to

whether [the plaintiff] is the proper plaintiff . . . , without

regard to' the merits of the allegations.” Hawaiiﬂs Thousand

Friends v. Anderson, 70 Haw. 276, 281, 768 P.2d 1293, 1298

. | '

(1989) . \ ]

"

In addition, in analyzing whether a party has standing,

“[o]ur touchstone remains the needs of justice.” Life of the

Land v. Land Use Comm’n, 63 Haw. 166, 176, 623 P.2d 431, 441

(1981) (internal quotation marks and citation omitted). Hence,
“while every challenge to governmental action has notbbeen
sanctioned, our'basic position has been that‘standiné
requirements should not be barriers to justice.” ‘;g; at.173-74,
623 P.2d at 439. Thus, “[olne whose legitimafe inferéét is in
fact injured by illegal action of an agency or officer should

have standing because justice requires that such a party should

have a chance to show that the action that hurts his interest is

illegal.” Id. at 174 n.8, 623 P.2d at 439 n.8 (internal

quotation marks and citations omitted) (emphasis added).
Moreover, “[a]t the pleading stage, general factual allegations
of injury resulting from the defendant’s conduct may suffice.”

Sierra Club v. Hawaii Tourism Auth., 100 Hawai‘i 242, 250-51, 59

P.3d 877, 885-86 (2002) (quoting Lujan v. Defenders of Wildlife,

504 U.S. 555, 561 (1992) (other citations omitted)) (brackets
omitted). Additionally, “[a]ln organization . . . has standing to
sue for injury to its own interests, separate from any injury to

its members, inasmuch as standing may be established in an
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"

individual or representative capacity.” Hawaii Med. Ass’n v.

Hawaii Med. Serv. Ass’n, 113 Hawai‘i 77, 100-01, 148 P.3d 1179,

1202-03 (2006) (citing Havens Realty Corp. v. Coléman, 455 U.S.

363, 378-79 (1982)). | L '

b

' VI.

I

Thus, “[i]ln decidiﬁg whether the plaintiff has the
requisite inte;est in the outcome of the litigation, Ve employ a
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