LAW LIBRARY

***FOR PUBLICATION IN WEST’'S HAWAI'I REPORTS AND PACIFIC REPORTER***

IN THE SUPREME COURT OF THE STATE OF HAWAI'I

---o00o---

CLARA APIKI OMEROD, MARVALENE K. APIKI ADAMS,
BASIL APIKI, JR., ROWENA KAULIA, MARY L.K. PARIS,

and BERNADETTE SHIPLEY, Plaintiffs—Appellantsi

VS.

aza7d

HEIRS OF KAINOA KUPUNA KAHEANANUI, :
Defendants/Third-Party Plaintiffs/ EmilE
Cross-Claimants/Counter-Claimants/Cross-Appellants

EC2AHY g AN L00Z.

@)
and

SAMUEL K. KALUNA, JR., RICHARD HALE KALUNA,

GARY POHA KALUNA, HARRIET A. MAMONE, ESTHER K.
BECK, YVONNE KE, LEINAALA SILVA, RAYMOND SILVA,
MARIE AH YEE,

ROBERT SILVA, THOMAS SILVA, JR.,
JAMES YOSHIDA, GARY NAPOLEON, RONALD KAHEE, JK.,
and SHELLY ANN NAPOLEON,

SARAH ANN KAHEE,
Defendants/Cross-Appellants

and

DELANC R. KEOHOKAPU, JUDITH KAUI KOFFMAN,
LILY K. FARM, JOSEPH K. KEOHOKAPU, JR.,
ADELINE KEOHOKAPU MANDAC, DOREEN MAKUAKANE,
BARBAR COX, AUDREY K. YARA, PETER KEOHOKAPU,
ARLENE WANDA IWALANI MCARTHUR and BENEDICT

ALIILOAOKAAINA SOLOMON, Defendants-Appellants,

and

C. BREWER AND COMPANY, LTD.; MAUNA KEA AGRIBUSINESS,
CO., INC.; KA'U AGRIBUSINESS CO., INC.; and
THE NATURE CONSERVANCY, a District of Columbia
Non-Profit Corporation; Defendants-Appellees

and

STATE OF HAWAI'I; STATE OF HAWAII OFFICE OF

HAWAIIAN AFFAIRS; CLARENCE A. MEDEIROS, JR.,
The Unknown Heirs and Assigns of the following:

KRHUKU, PUHI, ‘APIKI, KER; KALAKOLOHE, IKIIKI, KAPEWR;
MANUHARIPO, MOARNALUAR, KAHOOIOI, HELEHEWAR, KEARMOC,
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KAMANA, and MAHUKA; DOE PERSONS 1-10; DOE PARTNERSHIPS
1-10; DOE CORPORATIONS 1-10; ROE "“NON PROFIT”
CORPORATIONS 1-10 and ROE GOVERNMENTAL ENTITIES 1-10;
THOMAS OKUNA; KA‘U SUGAR, INC.; Unknown Heirs and Assigns
of the followingf E. MOA PUHI, EMMA PAHOA, NAHUINA, JOE,
CHRISTINA KAPULANI, KOLUWAHINE, KEOHOKAPU, KAUWA, KEOHO,
KAOIWIAKA, KENUI, KAMAUU, KALALA, KAWELU, AHIA, KALEQ,
KEKUA, KAHA NUAHEMA, KUAIWA, KAHULA, AWIHI, KAOO, KEKUPU,
KAILIKI, ANA, NAKOOKOO, KAAI, KAAIHUILA, KAAIKUILA, LANAE,
OLIVER APIKI, LEIALOHA APIKI, CLEMENT APIKI, also known

as C.K. APIKI, also known as C.A. KAHOOMANAWANUI, KAHIONA
APIKI, BASIL K. APIKI, KAHIILANI APIKI, MAGGIE KAHOOMANWANUI,
MALAKINA APIKI, GEORGE APIKI, STEPHEN K. APIKI, ONE KIMO
APIKI, CAROLINE APIKI, ANNA APIKI, PAULINE MOANALUA,
SYLVESTER APIKI, PAULINA APIKI, JOSEPH ENAENA, CLEMENT
IAEA, CLEMENT ENAENA, MARGARET AHAKUELO, AGNES KAHIONA
LAPAELA, AGNES CLARK, JENNIE ENAENA WRIGHT, RAPHAEL JOHN
KELII AHAKUELO, MARY LUDLOFF, C.J. (MARGARET) FETTE, ELAINE
LINDSEY, RAPHAEL APIKI, CLEMENT APIKI, BENEDICT K. APIKI,
JEREMIAH KANAKANUI, JEREMIAH K. KANAKANUI, JR., JAMES
KANAKANUI, JEREMIAH KAAPANA, JAMES KAAPANA, KEKELIA APIKI,
CECELIA APIKI, KAAEHAWAII APIKI, RUFINA PAWAI APIKI, RUBY
APIKI, STEPHEN APIKI, JR., CAROLINE APIKI, WILLIAM APIKI,
MARY APIKI, HAROLD BENJAMIN H. BRIGHT, HAPPY H. HANOA,
KELLY H. HANOA, JR., KAINOA HANOA, INENOA HANOA, HARRIET
SIBONGA, RICHARD ENAEAN, ELSIE ASUNCION, CHRISTOPHER
KALEIWAHEA, BENJAMIN KALEIWAHEA, KAREN NALANI PANUI
MULIWAI, PRISCILLA KEALOHA PANUI WHITE, DARLENE WRIGHT
VINCENTE, ALBERT WRIGHT, BENJAMIN WRIGHT, ANNA LEIMOMI
AHAKUELO NEVES, TANYA PINARD, VIOLET APIKI PUNAHELE,
LAURA MAHIAI, HAROLDINE PUANANI BRIGHT MANUEL, ELSTON
LOUIS HOOPER, KATHERINE AH NEE, JOSEPH ENAENA, JR.,
BASIL K. AHAKUELO, DOREEN P. AHAKUELO, LOUELLA I. AHAKUELO,
MARGARET KAHIILANI ENAEAN, JOSEPH KAILII ENAENA, JR.,
ABRAHAM KALOA ENAENA, LUVONNE ULULANI ENAENA, FRANCINE HOKU
ENAENA, TANYA LYNN PIILANI ENAENA, TRACY KILAUEA IKI ENAEAN,
STACY MOHINA ENAENA, ROBERT K. AH NEE, JR., EDMUND AH NEE,
PATRICIA KAMALU, MELE KALUA, KALUA OPIO, MARIAMA KAHUAKALANE,
MARIAM KAUHANE LANE, RICHARD CAREY LANE, CATHERINE LANE,
CLARENCE K. LANE, JUNIUS E.K. LANE, ROCHELLE M.K. TOKUHARA,
LOT C. LANE, JUNIUS E. LANE, LONA K. URBSHOT, GERALD
KANEKAWAIOLA URBSHOT, JUNE L. TOKUHARA, THOMAS MASAO
TOKUHARA, MOANA GAIL LANE, KARA E. LANE, RICHARD LANE,
JR., MIRIAM K. LANE, NOAH NOBLE KAUHANE, MINNIE BOLSTER
KAUHANE, NOBLE HUSTACE KAUHANE, PHOERE REUTER, PHOEBE REUTER
KAUHANE, ABRAHAM HUBERT KAUHANE, BETTY ANN KAUHANE,
BETTY ANN KRAMER, KIRKLAND PATRICK KAUHANE, DWIGHT KRAMER
KAUHANE, KYLE D. KAUHANE, DONNA ANN LEINANI KAUHANE AQUINO,

N
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DAVID BRIAN AQUINO, STUART KAUHANE, EILEEN LOTA, NOBLEEN
FANNEMEL, FRANCIS KAUHANE, ELLA KAUHANE, FRANCIS KAUHANE, JR.,
BRENDA KAUHANE, DOROTHY AKANA, DOROTHY HENDERSON, PRISCILLA
HO, KATHERINE CHING, ARTHUR CHING, JR., LEONA SPENCER,
KATHERINE CHANG, RICHARD MELVIN CHING, MARTHA AYAU, VIDA
PUALA SCHELL, ROBLEE JAMES CHING, EUNICE NOELANI DAVIS,
KEITH DAVIS, KATHY LOUISE LEE, DAVID KEOHOKAPU, MARTIN
AUPUNI KEOHOKAPU, DANIELLE KEOHOKAPU RICHARD, ANDREA
KEOHOKAPU, ROSE KAUHANE KILA, BEVEN LIILII KILA, SR.,
DAISY KALUARAPANA KILA HULAMA, EDWARD SONNY WISE, DAISEY
KALUAAPANA WISE, EDWARD WAIAU, ELIZABETH MIALA KAAHANUI,
EDWARD WAIAU WISE, GEORGE MOSEES HULAMA, DAISY K. HULAMA,
MELISSA ANN KAMALA HULAMA, BEVEN KILA, JR., BEVEN LIILII
KILA, JR., JANE KEAMALU KILA, EVA LEILANI KILA, EVA LEILANI
LEONG, HERBERT AKANA LEONG, STEPHANIE NAOMI LEONG, MICHAEL
STEPHAN KALEIOPU, HUBERT AKANA LEONG, JR., SYLVIA YUK LAN
MAMO TONG LEONG, DENNIS MILTON LEONG, KAREN ANNABELLE LORDAHL
LEONG, NADINE KEONI LEONG KAKALIA, DAVID KUPA KAKALIA, DANNY
AKANA KAKALIA, EVA LEILANI LEONG KAKALIA, DAVID KUPA KAKALIA,
JR., EDWINA KAKALIA, JENNIE LEILANI KEKALIA, GEORGE MOSES
HULAMA LEONG, MIRIAM MANOHEALII KILA, ROSE ILIMA KILA, RITA
KULAMIKA KILA, REBECCA LUCILLE K.K. KILA KAUO, EDWARD OPIO
KAUO, NOBLE HULBERT K. KILA, ROERT P. KILA, VELMAR O. KALUA,
RORERT P. KILAR, DOREEN BAPTISTE, CHERYL TUDOR; and ALL TO
WHOM IT MAY CONCERN; ALSO, Pursuant to the requirements of
§ 669-2(c) (1) HRS, the following are the owners, so far as
knowni, of the kuleanas and other grants in those portions
of the Ahupua‘a of Hilea where Plaintiffs claim common law
property rights and/or Native Tenant PASH rights as identified
herein: Heirs and assigns of NAWAHINE, Patentee of Land
Commission Award (hereinafter “LCA”) 10371:1; Heirs and assigns
of LONOARHIHO, Patentee of LCA 9714-B; Heirs and assigns of
KAILIAWA, Patentee of LCA 9286:1, 2; Heirs and assigns of PUA,
Patentee of LCA 10685:1, 2; Heirs and assigns of WA'APA,
Patentee of LCA 10952:1; Heirs and assigns of NAILIEHA,
Patentee of LCA 9212-C: 1, 2; Heirs and assigns of KUOAHA,
Patentee OF LCA 9172: 1, 2; Heirs and assigns of KAIIWI,
Patentee of LCA 8592; Heirs and assigns of KAHOPONUI,
Patentee of LCA 9086; Heirs and assigns of PUEO and Heirs
and assigns of KAINOA KUPUNA, Patentees of LCA 10654: 1, 2;
Heirs and assigns of KAIA, Patentee of LCA 9125; Heirs and
assigns of KEKA'R, Patentee of LCA 9091, Heirs and assigns of
MOA, Patentee of LCA 7733: 2, 3: Heirs and assigns of AKA,
Patentee of LCA 11070; Unknown owner, TMK 9-5-18-15, 10.932
acres; Heirs and assigns of ULUHANI, Patentee to LCA 10914:1;
Heirs and assigns of MALURE, Patentee of LCA 10190:2; Heirs
and essigns of KANEHARILUAR, Patentee of LCA 9195; Unknown heirs
and assigns of unknown patentee of LCA 10088; Heirs and
assigns of MARHUKR, Patentee of LCA 10073; Heirs and assigns

)
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of MAKAPAHRWA, Patentee of LCA 10094; Heirs and assigns of
KALAKOLOHE, Patentee of LCA 8760-C; Heirs and assigns of
HELEHEWA, Patentee of LCA 9212-B; and ANNA E. SEARLE; C.
BREWER AND CO., LTD, as owners of TMK 9-5-16-35, which
includes portions of Grants 2481, 2943, 2645, 2647, 2651, 2645;
and as owners of TMK 9-5-15-3; and TMK 9-5-20, 22, including
portions of Grants 13500, S-13775 and 2153; THOMAS M. OKUNA,
as owner of Grant 2648; portion of LCA 9971:11; and Grant 993;
STATE OF HAWAI‘I, as owner of TMK 9-5-19-1, 2, 28 and
TMK 9-5-18-19, Defendants

NO. 27118

APPEAL FROM THE THIRD CIRCUIT COURT
(CIV. NO. 03-1-226)

NOVEMBER 15, 2007

MOON, C.J., NAKAYAMA, ACOBA, JJ., AND CIRCUIT
JUDGE MARKS IN PLACE OF DUFFY, J., RECUSED;
WITH LEVINSON, J., CONCURRING IN THE RESULT ONLY

OPINION OF THE COURT BY ACOBA, J.

This appeal arises from a quiet title action filed in
the circuit court of the third circuit! (the court) involving
numerous parties and several dispositions. To summarize,

Appellants? claim an undivided one-half interest in the ahupua‘a’

! The Honorable Greg K. Nakamura presided.

Z The various Appellants in this action are: (1) Plaintiffs/
Appellants/Cross-Appellees Clarz Apiki Omerod, Marvalene K. Apiki Adams, BRasil
Rpiki, Jr., Rowenea Keulia, Mary L.K. Paris, and Bernadette Shipley
[collectively, Omerod Appellents or Omerod]; (2) Defendants/Cross-Rppellants
Semuel Keolemaulce Kelune, Jr., Richard Hale Kealune, Gery Pohz Keluna, Harriet
A. Memone, Esther K. Eeck, Yvonne Ke, Leinsale Silve, Reymond Silve, Robert

Silve, Thomes Silve, Jr., May Ah Yee, James Yoshide, Gery Napoleorn, Ronald
Kahee, Jr., Sereh Ann Kehee and Shelly Ann Napoleon, [collectively, Kzluna
Eppellents or Kelunal; (3) Defencants/Third-Perty FPleintiffs/Cross-

Cleiments/Counter-Cleimants/Cross-Appellents Heirs of Keinoe Kupune
(continued...)
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of Hilea Nui under the theory that Prince Lot Kamehameha (Lot)
and Chief Leleiohoku (Leleiohoku) were granted a cotenancy in a
single ahupua‘a known as “Hilea” at the time of the Great
Mahele, ‘ as opposed to receiving grants in fee simple of two
separate ahupua‘as, Hilea Iki and Hilea Nui. They contend that
Hilea Iki and Hilea Nui actually represent ‘ilis, or
administrative divisions, of the single ahupua‘a of Hilea.
Appellants further maintain that the cotenancy created between
Lot and Leleiohoku continues to the present, between Appellants
(Lot’s successors in interest) and Appellees (Leleiohoku'’s
successors in interest).

On the other hand, the essence of ARppellees’® argument

is that the Boundary Commission of the Kingdom of Hawai'i

2(...continued)
[hereinafter, Kaheananui Appellants or Keheananui Heirsl; (4) Defendants/
Appellants Delano R. Keohokapu, Judith Kzuil Koffman, Lily K. Farm, Joseph K.
Keohokapu, Jr., Adeline Kechokapu Mandac, Doreen Makuakane, Barbara Cox,
Audrey K. Yara, Peter Keohokapu, Arlene Wenda Iwalani McArthur, and Benedict
Aliiloaockaaina Solomon [collectively, Keohokapu ARppellants or Keohokapu].

3 Ahupua‘zs were large land divisions that typically ran from the
mountains to the sea. Mary Kawena Pukui & Samuel H. Elbert, Hawaiien

Dictionary 9 (rev. ed. 1986).

4 Mzhele is defined generally as a portion or division. Id. at 218.
The Great Mahele is the name given to the land division of 1848, id.,
discussed infra at II.A.

5 The Appellees are Defendants-Appellees C. EBrewer & Company (C.
Brewer), its subsidiaries, Mauna Kea Agribusiness, Co. (MKAR) and Ka'u
Agribusiness Co., Inc. (Ka'u Agribusiness), The Nature Conservancy (TNC), &nd
the Olson Trust (Olson). TNC and Olson purchased portions of C. Brewer's
interest in Hilea Nui during the course of this litigation. Cn January 13,
2005, counsel for C. Brewer and Olson filed & Stipulation Between Defendants
and Trensferee for Entry of Order for Substitution of Transferee &nd
REppearence of co-counsel for Trensferee, reporting thet Defendants MKR &nc
Ka'u Agribusiness had been merged into C. Erewer and that C. Brewer hac
conveyed the land at issue to Edmund C. Olson, &s Trustee of the Olson Trust.
The parties stipulated that Olson would be substituted as Defendant for C.
Erewer, MKA, and Ka'u Agribusiness. However, it does not esppear from the
record that this substitution was ordered.

5
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determined the relative boundaries of Hilea Iki and Hilea Nui in
1877, defining them as two adjacent ahupua‘as owned in fee
simple, and that the Boundary Commission’s judgmen£ cannot be
collaterally attacked by Appellants.

For the reasons stated herein, we affirm the
(1) November 30, 2004 Hawai'i Rules of Civil Procedure (HRCP)
Rule 54 (b)® Partial Final Judgment (Rule 54 (b) Judgment)’,

(2) February 4, 2005 Order Denying (a) Omerod Appellants’ Motion

6 HRCP Rule 54 (b) (2004), Judcment upon multiple claims or involving
multiple parties, provides:

When more than one claim for relief is presented in an
zction, whether as & claim, counterclaim, cross-claim, or
third partv claim, or when multiple parties are involved,
the court may direct the entryv of a final judament as to one
or more but fewer than all of the claims or parties only
upon an express determination that there is no just reason
for delay and upon an express direction for the entrv of
judament. In the absence of such determination and
direction, any order or other form of decision, however
designated, which adjudicates fewer than all the claims or
the rights and liabilities of fewer than all the parties
shall not terminate the action as to any of the claims or
parties, and the order or other form of decision is subject
to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities
of all the parties.

(Emphasis added).

7 The Rule 54 (b) Judgment certified for appeal several interlocutory
orders, including the (1) Jenuary 16, 2004 Order on Defendants MKA’s and Kau
Agribusiness Co.’s (Kau Agribusiness) Motion for Protective Order (Protective
Order); (2) March 22, 2004 Decision end Order regarding (a) Defendant MKA's
Motion for Summary Judgment, (b) TNC’'s Joinder in Defendant MKA's Motion for
Summary Judgment, (c) Defendant MKA’'s Motion for Summary Judgment Against
Kaluna Rppellants, (d) Omerod Rppellants’ Motion for Summery Judgment Against
Defendants MKA and TNC, and (e) Kaluna Appellants’ Joinder in Omerod
Eppellants’ Motion for Summary Judgment (Decision and Order); &and (3) July 16,
2004 Order Denying in Part end Grenting in Part (&) Omerod Rppellents’ Motion
for Reconcideration, Or, in the Rlternztive, for Rule HRCP 54 (b) Certification
of Partizl Final Judgment, (b) Keluna Appellants’ Motion for Reconsideration
Or, in the Rlternative, for an Order of Interlocutory Rppeal Or, in the
Rlternative, for Rule HRCP 54(b) Certification of Partiel Finel Judgment, (c]
Keheenanui Appellents' Joinder in Omerod Appellants’ Moticn for
Reconsideration (Reconsidereation Orger).

6
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to Alter or Amend Judgment Pursuant to HRCP Rules 59(e) (2007)¢
and 60 (b) (2) (2007)¢ and (b) Kaheananui Appellants’?® Motion to
Alter or Amend Judgment Pursuant to HRCP Rules 59(e) and
60 (b) (2), All Supplements Thereto and All Joinders Thereto
(February 4, 2005 Order); (3) July 7, 2005 Order Denying
Defendant C. Brewer’s Motion to Quash Subpoena Issued to John
Cross (July 7, 2005 Order); and (4) July 8, 2005 Order Denying'
Plaintiffs’ Motion for Relief from Judgment Pursuant to HRCP Rule
60 (b) (2007)' and For Sanctions (July 8, 2005 Order).
I.
Omerod Appellants appeal from the (1) Rule 54(b)

Judgment; (2) February 4, 2005 Order; (3) July 7, 2005 Order; and

8 HRCP Rule 59(e), Motion to alter or emend judament, provides that
“[alny motion to alter or amend & judgment shall be filed no later than 10
days after entry of judgment.”

° HRCP Rule 60(b) (2) vests the court with authority to “relieve a
party or a party’'s legal representative from a final judgment, order, or
proceeding for the following reasons: . . . (2) newly discovered evidence

which by due diligence could not have been discovered in time to move for a
new trial under [HRCP] Rule 59(b) (3)[.1"

10 The Heirs of Kainoa Kupuna Kaheananui have been designated
variously as “Heirs of Kainoa Kupuna”, “Heirs of Kainoa Kupuna Piipali”, and
“Heirs of Kainoa Kupuna Kaheananui” throughout this litigation. For purposes
of clarity and consistency, they will be referred to as the “Kaheananui
Rppellants” or “Keheananui Heirs” in this opinion.

= The portions of HRCP Rule 60(b) relevant to this particular motion
provide:

(b) Mistskes; inadvertence; excuseble neglect; newly
discovered evidence; fraud, etc. On motion and upon such
terms as are just, the court may relieve a party or &
party’s legal representative from & final judgment, order,
or proceeding for the following reesons: . . . (2) newly
discovered evidence which by due diligence could not have
been discovered in time to move for & new trial under Rule
59(b); (3) fresud (whether heretofore denominated intrinsic
or extrinsic), misrepresentation, or other misconduct of an
adverse perty/.]

(Empheses &dded.)
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(4) July 8, 2005 Order. They request this court “to reverse the
rulings, judgments and order([s] of [the court] and to issue a
mandate to [the court] to enter judgment for Appeilants « .
including an award of fees and costs.”

The Kaheanaﬁui Rppellants appeal and cross-appeal from
the (1) Rule 54 (b) Judgment; (2) February 4, 2005 Order; (3) July
7, 2005 Order, and (4) July 8, 2005 Order. They request simply
that this court “reverse [the court’s] decision.”

The Kaluna Appellants appeal and cross-appeal from the
(1) Rule 54 (b) Judgment and (2) February 4, 2005 Order.

Keohokapu Appellants appeal from the (1) Rule 54 (b)
Judgment and (2) February 4, 2005 Order.

| IT.
A.
This court has recognized that the traditional Hawaiian

concept of land ownership was markedly different from Western

notions of ownership embodied in the common law. Pub. Access

Shoreline Haw. v. Hawai‘i Countyv Planning Comm’n, 79 Hawai‘i 425,

442, 903 P.2d 1246, 1263 (1995) [hereinafter, PASH]; In re

Boundaries of Pulehunui, 4 Haw. 239, 240-41 (1879) (stating that,

“from prehistoric times, every portion of the land constituting
these Islands was included in some division, larger or smaller,
which had & name, and of which the boundaries were known to the

people living thereon or in the neighborhood”).
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Under the Constitution of 1840, although all the land
“pelonged” to the King, it was not his personal property. PASH,

79 Hawai‘i at 443, 903 P.2d at 1264 (quoting Reppun v. Bd. of

Water Supply, 65 Haw. 531, 542, 656 P.2d 57, 65 (1982)). Rather,

it belonged to the chiefs and the people, and the King, as the
head of the chiefs and the people, managed the land. Id. ™“Thus,
prior to the Mahele, all the land remained in the public domain.”
lg;.

As noted previously, under the traditional land tenure,
the islands were apportioned into large tracts called ahupua‘as.
Large ahupua‘as generally contained subdivisions called ‘ilis.

Territory v. Tr. Est. Kanoca, Dec. et al., 41 Haw. 358, 36l

(1956). The ‘ilis were managed by konohikis, the King's chiefs,

who brought the ‘ili's revenues to the chief who owned the

ahupua‘a. Herris v. Carter, 6 Haw. 195, 206 (1877).

In 1845, the Board of Commissioners to Quiet Land
Titles (Land Commission) was established to facilitate the
transition from the traditional landholding scheme to a more
western system, while preserving the traditional concept of joint
ownership. Its initial purpose was “to investigate and settle
all land claims of private individuals, whether native or

foreign.” Makile land Co., LLC v. Kapu, 114 Hawai‘i 56, 58, 156

p.3d 482, 484 (Rpp. 2006) (citing Melody Kepilialoha MacKenzie

ed., Native Hewesiian Rights Handbook 151 (1¢¢1)). “It was the

land Commission’s responsibility to ascertein or reject cleims of
interests in land brought before it.” PASH, 79 Hawei'l at 445,

S
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903 P.2d at 1266. The Principles of the Land Commission required

the commissioners to

“first elicit from creditable witnesses, the fact or history
of each [claim]; and thus assort or reconcile those facts to
the provisions of the civil code, whenever there is a
principle in past legislation applicable to the point under
consideration; but when no such principle exists, they may
judicially declare one, in accordance with ancient usage and
not at conflict with any existing law, nor at variance with
the facts, and altogether equitable and liberal.”

Kapiolani Estate v. Atcherley, 21 Haw. 441, 459 (1913) (Perry,

J., concurring and dissenting) (quoting Principles of the Land
Commission, R.L., p. 1175). ™“The awards of the {Land C]lommission
were to be deemed final and binding upon all parties unless

appealed.” McBrvde Sugar Co., Ltd. v. Robinson, 54 Haw. 174,

185, 504 P.2d 1330, 1338 (1973).
After the Land Commission entered a Land Court Award
(LCA), the Minister of Interior could issue a Royal Patent after

the awardee paid a commutation fee. State v. Zimring, 58 Haw.

106, 111, 566 P.2d 725, 730 (1970). 1In essence, a Royal Patent
was a quitclaim of the government’s interest in the pertinent

land. Mist v. Kewalo, 11 Haw. 587, 589 (1898). The applicable

statute provided:

A Royel Patent, signed by the King, and countersigned by the
Minister of the Interior, shall issue under the great sezl
of the kingdom to the purchaser in fee simple of any
Government land or other real estate; and also to any holder
of an award from the [Land Commission] for any land in which
he may have commuted the Government rights.

Pratt v. Holloway, 17 Haw. 539, 541 (1919) (internal guotation

marks and citation omitted). In order to obtain a Royal Patent,
and therefore to obtein fee simple ownership of land conveyed

during the Mezhele, an awardee needed to present a Boundeary

10
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Commission judgment describing his or her land by metes and

bounds. In re Boundaries of Paunau, 24 Haw. 546, 556 (1918)

(noting that the purpose of the Boundary Commission and its
“right to certify boundaries was to enable owners of land which
had been awarded . . . by name only to obtain [R]oyal [Platents
defining their lands by metes and bounds[]” (citation omitted)).

“In 1847, the King together with the Privy Council
determined that a land mahele, or division, was necessary for the
prosperity of the Kingdom.” Zimring, 58 Haw. at 112, 566 P.2d at
730. According to this plan, “the King [would] retain all his
private lands as individual property and . . . that of the
remaining lands, one-third was to be set aside for the

Government, one-third to the chiefs and konohiki and one-third

for the tenants.” Id. (footnotes omitted). The Great Mahele
started in 1848. Id. “The Mahele agreements were essentially
reciprocal quitclaims and did not convey title. Detailed claims

had to be presented to the Land Commission for formal [LCAs].”

Id.

Similarly, the Land Commission itself could not convey
fee simple title to land. PASH, 79 Hawai‘i at 445, 903 P.2d at

1266 (citing J. Chinen, The Great Mahele: Hawaii’s land Division

of 1848 (1958)). ™“Rather, its duty was to define each
applicent's identifigble interests in land and issue an award
describing thcse interests. Actuzl title to land could be gained
only by & payment of commutetion to the Kingdom and issuance of &

royal patent.” Id.
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Thus, “[t]o establish legally cognizable private title
to land . . . one must show that he or a predecessor-in-interest
acquired a [LCA], a Royal Patent, a Kamehameha Deed, a Grant, a
Royal Patent Grant, or other government grant for the land in
question.” Zimring, 58 Haw. at 114, 566 P.2d at 731 (citing

Thurston v. Bishop, 7 Haw. 421 (1888); In re Title of Pa

Pelekane, 21 Haw. 175 (1912)); see also Rose V. Yoshimura, 11
Haw. 30, 32 (1897) (stating that “neither the Mahele . . . nor an
application for an award gave any title, and . . . until an award

was made by the [Land Commission] or by the Minister of the
Interior (after 1860), the land must be considered to still
belong to the government[]” (internal citations omitted)).

| Recause of the enormous amount of land invoclved, “([t]lhe
Mahele . . . was . . . made without survey. Tracts of land
were awarded to those entitled by name of the ahupuaa or ili. By
such grant was intended to be assigned whatever was included in
such tract according to its boundaries as known and used from
ancient times.” Pulehunui, 4 Haw. at 240 (internal gquotation
marks omitted) .

When Mahele awards were presented to the Land
Commission, many LCAs were made without survey, that is, by name
only. DPaunau, 24 Haw. at 554. Thus, the Boundary Commission was
created “to enable those who had been awarded lands by neme only
to afterward procure an authentic description of their
land . . . .” 1d. Both LCAs and Boundary Commission judgments

“were Sudicial determinetions, end were the only legel moce of

12
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confirming and fixing boundaries, and, when pursued were binding

upon the whole world.” Territoryv v. Liliuokalani, 14 Haw. 88,

105 (1902) (Thomas Fitch, Esg., concurring) (emphases added).
B.

The following facts are taken from the parties' briefs
and the record and the chronology is undisputed. The
significance or correct interpretation of the events may be
disputed, as set forth extensively infra.

On January 27, 1848, as part of the Mahele, land
identified as “Hilea” was granted to Lot. Page 13 of the Mahele
Book shows: "“To [Lot] . . . Ahupuaa . . . Hilea.” On
January 28, 1848, also during the Mahele, land identified as
“Hilea” was granted to Leleiohoku. This allotment is recorded on
page 29 of the Meahele Book as follows: “To [Leleiohoku]

Ahupuaa . . . Hilea.” 1In 1855, LCA 7715, Apana 14 (alternatively
designated as LCA 7715:14) was awarded to Lot. Also in 1855, LCA
9971, Apana 11 (alternatively designated as LCA 9971:11) was
awarded to Leleiohoku. Throughout the 1850s, Kekuanao‘a, Lot’s
father and Leleiohoku’s father-in-law, collected rents on both
Hilea parcels. According to Omerod Appellants, Kekuanao‘a’s
records do not designate Hilea Iki and Hilea Nui as separate
ahupua‘as.

On May 5, 1857, Lot executed a deed that conveyed
“absolutely unto Keheku, Puhi, Apiki, Kee, Moenalua, Kalakolohe,

Ikiiki, Kepewa, Manuheaipo, Kehooioi, Helehewa, Keamo, Kemana and

o)
)
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‘Mahuka residing at Hilea, Kau, on the Island of Hawaii, and their
heirs, executors, administrators or assigns forever [his] entire
right in and to the ARhupuaa of Hilea.” The deed identified Hilea
as the land awarded to Lot pursuant to LCA 7715:14. 1In 1864,
Nicholas George leasea Hilea Nui and Hilea Iki. In sworn
testimony before the Boundary Commission, Nicholas George stated:
“I leased the land of Hilea[ N]ui from shore to Kauhine for eight
years. I leased Hilea[ Ilki for three years from fourteen
persons who owned the land.”

On October 16, 1873, the Boundary Commission considered
a petition for the “settlement of boundaries for the Ahupua‘a of
Hilea[ I]ki District of Ka'u Island of Hawai‘'i 3*¢ J.C.” The
petitioners stated in their petition that they were “the owners
of the land or ahupuaa of Hilea[ Ilki . . . . That the said land
or ahupuaa was awarded to [Lot] by [LCA 7715:14] and conveyed to
the undersigned by [Lot] by deed dated May 8, [sic] 1857 . . . Y
The petition identified the neighboring lands, including “Hilea|
NJui or Hilea 1st,” which petitioners averred belonged to
Princess Ruth Keelikolani (Ruth), Leleiohoku’s widow and ultimate
heir.

On October 18, 1873, the Boundary Commission considered
Ruth’s petition for the settlement of the boundaries of
“Hilea[ NJui.”

On October 9, 1877, the Boundary Commission entered &

judgment on the petition to set the boundaries of Hilea Nul. The

14
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judgment described Hilea Nui by metes and bounds, commencing “at
a rock in the sea, on the [s]outh[w]lest side of Kawaa Bay, which
rock is the boundary of Hilea and Kaalaiki !

Also on October 9, 1877, the Boundary Commission
entered a judgment on' the petition to set the boundaries of Hilea
Iki. The Boundary Commission’s judgment described Hilea Iki by
metes and bounds, “[bleginning at the seashore, adjoining Hilea
[NJui at a place called ‘Puuainako,’ and running inland,
adjoining Hilea [N]ui as follows . . . .” C.K. ‘Apiki, an
ancestor of the Omerod ARppellants, apparently appealed this
decision. However, his appeal was not perfected and was
ultimately abandoned.

On November 19, 1877, & lease of the “zhupua‘a of Hilea
[NJui” from Ruth to C.N. Spencer was recorded.

According to Omerod Appellants, for twenty years before
the Boundary Commission judgment, only one ahupua‘a of Hilea was
noted in tax records. From 1878, however, they note that taxes
were assessed against two ahupua‘as -- Hilea Iki and Hilea Nui.

In 1882, Ruth conveyed to Samuel Parker land designated
as Hilea. The deed originally identified the land as “the
Ahupua‘a of Hilea, [LCA] No. 7715 to [Lot].” The deed weas
altered at some unknown time. Y7715 to [Lot]” was stricken and
“g0971” was inscribed as the pertinent LCA number. In 1883,
Parker conveyed to William Irwin & one-helf undivided interest in

verious properties, including the “Ahupue'e of Hilee, [LCA] No.
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7715 to [Lot]” and the “Ahupua‘'a of Hilea, [LCA] No. 9971 to
[Leleiohokul.” Several months later, Parker and Irwin conveyed
their interests in the “‘Ahupua‘a of Hilea’ [LCA] No. 9971 to
Leleiohoku, said Ahupua‘a having been conveyed to [Parker] by
deed of [Ruth] dated'September 9th A.D. 1882. . . .”

In September 1882, Royal Patent 7621 was issued. It
pertained to LCA 7715:14, which the Land Commission had “by their
decision awarded unto [Lot.]” The Royal Patent “granted in fee
simple unto [Lot] that entire place at Hilea[ I]ki, Kau, on the
island of Hawaii, and bounded &s follows: [c]ommencing &t the
stream adjoining with Hilea Nui . . . and running inland to join
with Hilea Nui[,]” and further described Hilea Iki by metes and
bouﬁds. The parties’ briefs do not indicate whether a Royal
Patent was ever issued for Hilea Nui.

C.

The following description of the course of the previous

guiet title litigation regarding Hilea is taken from Omerod

Appellants’ Opening Brief:

[A] C. Brewer subsidiery filed Civil 9073 on August

12, 1983, in the Third Circuit Court to gquiet title to &
portion of Hilea [I]ki. Based on the belief that they only
had an interest in an sghupua‘'a called Hilea [I]ki, as
reflected on the tax map utilized in Civil 9073, the ‘Ppiki
family, including lead Appellant herein, Clare ‘Apiki
Omerod, entered into & Stipulated Decree filed June 8, 1894,
in Civil S073 to ownership of @ portion of & 100-acre
parcel onlv in Hilee [I1ki in exchance for & discleimer to
C. Brewer of further cownership in the shupuz‘s of Hiles
[I1ki . . . . An in-court November 14, 1986, stipuletion
by counsel referrecd to this 100-acre percel within LCR 7715
to [Lot] &s follcws:

“[Tlhe ebove mentioned defendeants will get
c] 100 undivided ecres within thet portion
CR] 7715:14 involvec in this dispute

the ARpikis will hereby discleim any &nd

s

16
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all further interest in 7715[:]114 zbove the 01d
Government Road that is not involved in this
. lawsuit.”

(Emphasis added.) According to them, the land entailed in the
Stipulated Decree was more fully described when the agreement was
reduced to writing as “the remainder of Royal Patent 7621, [LCA]
7715, Apana 14.” As noted above, Royal Patent 7621 granted in
fee simple to Lot all of Hilea Iki, which he had been awarded in
the Mahele, as confirmed by LCA 7715:14. See supra at 16.
D.

On August 18, 2003, Omerod filed a Complaint to Quiet
Title, for Partition, and for Award of Common Law Property Rights
and Native Tenant PASH Rights. Omerod amended the Complaint on
August 27, 2003 (Amended Complaint). In the Amended Complaint,
Omerod claimed that title to the entire ahupua‘a of Hilez was
held in cotenancy by Omerod Appellants, as successors in interest
to Lot, and C. Brewer, as successor in interest to Leleiohoku.

On October 23, 2003, Defendant MKA filed its Motion for
Summary Judgment, arguing that Omerod’s claim was barred by the
(1) Boundary Commission’s Certifications, (2) Judgment in Okuna
v. Apiki, Civ. No. 9073 (3d Cir. Hawai‘i), and (3) disclaimer in
Okuna. Omerod filed her Memorandum in Opposition on January 8,
2004.

On December 2¢, 2003, Omerod filed her own Motion for
Summery Judgment against MKA and TNC, arguing that: (1) Omerod
owned that portion of Hilee known as Hilea Nuil as &n equeal

cotenant of MKE and TNC, (2) MKE and TNC did not “have fee simple

17
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absolute paper title” to Hilea Nui, and (3) neither MKA, TNC, nor
their predecessors in interest had gained fee simple title to
Hilea Nui through adverse possession or intentionai
relinquishment. On the same day, Kaluna Appellants filed their
Motion for Summary Judgment and joined in Omerod’s Motion for
Sﬁnmmry Judgment.

MKA and TNC filed their January 7, 2004 Memorandum in
Opposition to Omerod’s Motion for Summary Judgment, countering
that (1) Omerod failed “to raise a genuine issue of material fact
that [LCA] 7715:14 and [LCAR] 9971:11 were for undivided interests
in one piece of land”, (2) Omerod failed “to raise a genuine
issue of material fact as to [her] Okuna litigation disclazimer to
any and all interest in [LCA] 7715:14", (3) Omerod had "no
étanding to challenge [MKA’s] title to [LCA] 9971:11", and
(4) Omerod had “no standing to raise the issue of dismissing

. . [MKA’s aldverse [p]osession [c]laim.”
ITI.
A.

The court heard all of the motions for summary judgment

on January 16, 2004, and entered its Decision and Order on March

22, 2004.%

12 The Decision and Crder ruled on (1) MKA's motion for summery

judgment against Omerod, (2) TNC's joinder in MKA's motion for summery
judgment ageinst Omerod, (3) MKA's motion for summary judgment ageinst Kelung,
(4) Omerod's motion for summary judgment acainst MKA and TNC, end (5) Keluna's
joinder in Omerod’'s motion for summery judgment acesinst MKA and TNC. RAlthough
the court did not rule on the Heirs of Keheeanenui's motion for summery
judgment znd joinder, their claims were resolved in the Rule 54 (b) Judgment.
The court ruled thet their claim

(continued...)

18
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The court’s grant of summary judgment in favor of
Defendants-Appellees MKA and TNC was based on the following

“undisputed facts”:

[1] On January 27, 1848, pursuant to the Mahele, land
identified as “Hilea” was allotted to [Lot].

[2] On January 28, 1848, also pursuant to the Mahele,
land also identified as “Hilea” was allotted to
[Leleiohoku].

[3] In 1855, pursuant to [LCA] 7715, Apvena 14; 1LCA
7715, Apana 14 was awarded to [Lot]. The award reflected
the interest acquired by [Lot] in “Hilea” under the Mahele.

[4] In 1855, pursuant to LCA 9971, Apana 11; LCA 9971,
Apana 11 was awarded to Leleiohoku under the Mahele.

[5] The award reflected the interest acquired by
Leleiohoku in “Hilea” under the Mahele.

[6] Pursuant to a deed dated and recorded on May 5,
1857, [Lot] oranted to Kahaku, Puhi, Apiki, Kea, Moanalue,
Kalakolohe, Ikiiki, Kepewa, Manuhaaipc, Kahooioi, Helehews,
Keamo, Kamana and Mahuka all of his interest in the “Ahupuaa
of Hilea” zwarded pursuant to LCA 7715, Parcel 14.

[7] On October 16, 1873, the Boundary Commission
considered a petition for the “settlement of boundaries for
the Bhupuasa of Hilea| I]1ki[,] District of Kau[,]Island of
Hewai‘i[,] 3' J.C[.]” In the vetition, the petitioners
stated as follows:

The undersigned would respectfully
represent to you, that we are the owners of the
land or zhupuaa of Hilea[ I]ki situated in the
District of Kesu, Island of Hawaii. That the
szid land or ahupuza of Hileaiki wes awarded to
[Lot] by [LCA 7715:14]1 and conveved to the
undersiagned by [Lot] by deed dated May 8th,

sic]l 1857, and recorded at the Registrar’'s
office in Liber 9[] pages 215[] and 216[] and
that the boundaries of said land have not as yet
been described or defined by [LCA], Royal
Patent, or by deed from The King. That the said
land is within the jurisdiction of the Honorable

12(,,.continued)
in and to Hilea Nui mauka [toward the mountesins] of
the 0l1d Government Road, under a claimed interest in
[LCA] 7715:14, has been dismissed by the [clourt
pursuent to the following: . . . Heirs of
[Keheansnuil stipulated with [Omerod] and Defendants
[C. Brewer] and [TNC] by stipulation filed November
26, 2004, that . . . [Heirs of Kaheanenuil ere bound
bv the lzw of the case conteined in the Merch 22, 2004
Decicsion end Order, except the references to the prior
Okuné action, &nd thet their cleims in Hilee Nui meuke
of the 0ld Government Road, under [LCAR] 7715:14 are
dismicssed

(Emphasis &dded.)
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Commission of Boundaries for the Third Judicial
Circuit. That the lands adijoining the said land
of Hilea[ Ilki, and the owners of the same as
far as known to your petitioner are as follows

Name of Lands Owners
Hilea Nui or Hilea 1st R. Keelikolani
Ninole D. Holoua

Hawaiian Government
Kahuku G.W.C. Jones and

C.E. Richardson

Wherefore your petitioners pray that a day and
place may be appointed for the taking of
testimony in reference to the boundaries of said
land; and that the owners of the adicining lands
be notified to appear, and show cause if any,
why a Certificate of Boundaries should not be
issued to the undersioned according to law.
And as in duly bound your petitioners will
even pray [illegible]
(Signed) .Kaohokapu.Kahaku
.C.K. Apiki
Puhi
.Kapewa.Konokaha
.C. Kamauu
.Manuhauipo
.Kahalekai
.Kehoioi

[8] On October 18, 1873, the Boundary Commission
considered the petition for the settlement of the boundaries
of the [sic] "“Hilea[ NJui, Kau” presented by [Ruth].

[9] On October S, 1877, the Boundary Commission
entered & Judament determining the boundaries of “Hiles
[T1ki, District of Kau, Island of Hawaii”.

[10] Also, on October 9, 1877, the Boundary Commission
entered a Judament determining the boundaries of “Hilea
[NJui[,] District of Kau, Island of Hawai‘i.”

[11] In September[] 1882, Royal Patent No. 7621 was
issued. It provided as follows:

Whereas, the [Land Commission has] by
[its] decision awarded unto [Lot], [LCA 7715:14]
in the nature of a major interest [Kuleana Nuil],
less than allodial, in the below premises, and
whereas [illegible name] has petitioned that a
Royal Patent on this Ahupuza be issued by the
Minister of the Interior, whereas the Government
hes releesed his commutation within this Ahupuaa
under & certain decision by the Cabinet of King
Kemehameha 111,

Therefore, by his Royal Patent, Kealakaus,
by the grace of God King of the Hawaiian Islands
mekes known to &ll men that he has on this dey
for himself and his successors in office greanted
in fee simple untc

Lot Kemehemehe

20
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that entire place at Hilea[ Ilki, Kasu, on the
island of Hawaii, and bounded as follows:

Commencing at the stream adjoining with Hilea

Nui, at a place called Puuainako, and running
inland to join with Hilea Nui as follows:

[12] [Omerod Appellants] claim an interest in Hilea
Nui under LCA 7715, Apana 14, pursuant to the May 5, 1857

deed.

[13] [Kaluna Appellants] claim an interest in Hilea
Nui under LCA 7715, Apana 14 pursuant to the May 5, 1857
deed as heirs or descendants of Kapewa or Puhi.

(Emphases added.) (Citations and footnote omitted.) (Some

brackets in original and some added.)

The court identified the following facts as “salient”

to its determination that summary judgment was warranted based on

collateral estoppel.

1. [Lot] wes given “Hilee” under the Mzhele.

2. In order to have his interest in “Hilee” recognized,
[Lot) zpplied for and was awarded LCA 7715, Rpana 14.

3. [Lot] conveyed his interest under LCA 7715, ARpanz 14
to Apiki, Kepewe, Puhi and others.

4. As required by law in order to obtein fee simple

title, Apiki, Kepewa, Puhi and others petitioned the
Boundary Commission for a determination of the
boundaries of LCA 7715, Apana 1l4.

5. In the petition, the petitioners zssumed that the
boundaries of LCA 7715, ARpana 14 were the same as the
boundaries of Hilea Tki.

6. 2 dudament was entered by the Boundary Commission
delineating the boundaries of Hilez Iki and therefore
LCA 7715, Apana 14.

7. None of the petitioners appealed the Boundary
Commission djudgment.
8. Pursuant to Roval Patent No. 7621, [lot]l (and more

particularly his successors in interest) received fee
simple title to ILCA 7715, Apana 14 which was lend
described as Hilea Tki.

(Emphases added.)

B.
Although not designated as such in the Decision and

Order, the court made the following appearent conclusions of law.
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First, that MKA did not “have the burden of proving
title to an interest under LCA 9971, Apana 11 nor in Hilea
Nui[,]” because MKA did not “seek{] a judgment quiéting title to
Hilea Nui or Hilea Iki in its favor” but rather, it sought
“summary judgment disﬁissing [Omerod’s] claims of title to ‘the
Ahupua‘as of Hilea Iki and Hilea Nui . . . .’” On the other
hand, the court noted that MKA bore the burden of producing
evidence in support of its motion for summary judgment. However,
because MKA, as a defendant in the quiet title action, did not
bear the burden of proving title to Hilea Iki or Hilea Nui at
trial, it could discherge its initial burden on summary Jjudgment
by “pointing out that the record lacks substantial evidence to
supﬁort a necessary element of the non-movant’s claim.” (Quoting

11 Moore’s Federal Practice, §56.13[1] (Matthew Bender 3[d] ed.)

Thus, the court concluded that MKA was simply required to
“establish that [Omerod is] unable to establish a claim to title
to an interest in Hilea Nui.”

Second, the court concluded that the doctrine of
collateral estoppel barred Omerod and Kaluna Appellants’ claims
to an interest in Hilea Nui. Applying the four-part collateral

estoppel test announced in Dorrance v. lee, 90 Hawai'i 143, 148,

976 P.2d 904, 909 (19%9), the court ruled that the Boundary
Commission judgments entered in 1877 precluded Omerod and Kaluna
Eppellants’ claims in the instant action. According to the court

e the fact

ct

there was a common issue in the two proceedings despi

Hh

ramed

[\J]
n
1)

that the issue in the originel proceeding was
- -
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boundary question while the guestion in the present action was
presented as an issue of ownership. Specifically, the common
question was “whether the boundaries of LCA 7715, Apana 14
included only Hilea Iki and not Hilea Nui.”

The court aiso concluded that the Boundary Commission
had jurisdiction over the original proceeding, that the judgment
in the Boundary Commission proceeding was on the merits and waé
not appealed, and that the common issue was essential to the
judgment in the first case. In summary, the court concluded as a

matter of law that “based upon the Boundary Commission judament,

the boundaries of LCA 7715[:14] are the boundaries of Hilea Iki,

[thus, Omerod] and [Kaluna]l are collaterally estopped from

claiming an interest in Hilea Nui . . . .” (Emphasis added.)

Third, the court concluded that the judgment in Qkuna
“may preclude certain [Appellants] from asserting any further
claim to LCA 7715, Apana 14.” The court noted that under the
Stipulated Decree filed in that case, some of the Appellants in
the present case “disclaimed any further ‘right, title or
interest in and to the remainder of Royal Patent 7621, [LCA]
7715, Rpana 14[,])” in exchange for “certain interests in real
property.” Based on “[t]he only reasonable construction” of the
Stipulated Decree, the court concluded that those Appellants’
claims to Hilea Nui based upon LCAR 7715:14 could not “be
sustained to the extent that they or their predecessors in

interest discleimed them” in the Stipulated Decree.
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Iv.
A.

On April 1, 2004, Omerod Appellants filea a Motion for
Reconsideration arguing, inter alia, that the court “used the
wrong test for summary judgment, the [flederal test[.]” In
addition, Omerod Appellants raised the same arguments regarding
errors in the Decision and Order that are raised in this appeal.
On July 16, 2004, the court denied the Motion for
Reconsideration. However, the court did certify Appellants’
claims to Hilea Nui pursuant to HRCP Rule 54(b). On November 30,
2004, the court entered the Rule 54 (b) Judgment.

B.

In the summer of 2004, an archaeologist working near
Hilea found a book of maps in an abandoned building owned by
Appellee C. Brewer. Included in this book was a map drawn by one
R.C. Cridge for C. Brewer in 1902. This map showed one ahupua‘a
boundary (in yellow) surrounding both Hilea Iki and Hilea Nui.
Hilea Iki and Hilea Nui were separated by a similar dashed line,
but that line was not yellow. Omerod Appellants somehow obtained
a copy of the map. Based on this map, on November 30, 2004,
Omerod Appellants filed a motion to Alter or Amend the Rule 54 (b)
Judgment pursuant to HRCP Rules 59(e) and 60(b) (2). The court
heard and ruled on this motion on January 13, 2005, concluding
that the mep was not material to the applicetion of the doctrine

of collateral estoppel.
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According to the decleration of John Cross [C. Brewer'’s Vice
President of Real Estate], the maps at issue were sugarcane
or field maps|[, n]ot generated for the purpose of defining
tile or boundary issues. The maps at issue epparently were
created after the Boundary Commission determinations. And
the maps do not rise to the level of judaments which would
supersede the Boundary Commission Judaments. It is not
known what the intent of the cartographer had been with
respect to the lines drawn on the map. Specifically, there
is no evidence as to what the cartogrepher relied upon in
drawing the maps.

Therefore the maps do not create genuine issues of
material fact that would cause the [clourt to alter [its]
prior decision recarding the dispositive nature of the
Boundary Commission Judgments as a matter of law.

(Emphases added.)
cC.
In April 2005, Appellants were conducting discovery at

C. Brewer’s office in Hilo relating to their asserted Native
Hawaiian cultural rights in Hilee, whereupon they discovered
three additional maps in C. Brewer’s possession. Two of these
maps were drawn by R.C. Cridge in 1902. Although these
additional Cridge maps were not identical to the map found in the
summer of 2004, according to Appellants, they show the same
“yellow boundary lines again describing Hilea as one zhupua'a

. The “Explanation” on one of these maps stated that it
was “reduced from [a] plantation map and drawn by R.C. Cridge
with new surveys by J.H. Weaipuileani.” The third map, designated
as “Map 543,” “describ[ed] Hilea [N]Jui . . . as being LCA 7715 to
[Lot] and Hilea [I]ki as being LCA 9971 to Leleiohoku - the
opposite of [the court’s] issue preclusion summery Jjudgment
ruling linking Hilee [I]ki with LCA 7715 end Hileez [N]Jui with LCA

9971."

N
(@2}
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Upon discovery of these additional maps, on May 10,
2005, Omerod Rppellants moved for Relief from Judgment and for
Sanctions pursuant to HRCP Rule 60(b). The court heard and ruled
on the motions on Jung 9, 2005. In its oral ruling, the court
first declared that Mr. Cross, C. Brewer’s Vice President for
Real Estate, had not committed fraud in failing to produce the
Cridge maps in response to Appellants’ discovery requests for
survey maps. As to the motion for relief based on the newly
discovered evidence, the court ruled that the “three additional
maps . . . would not make & difference in regard to the [clourt’s
prior analysis. The maps would not rise to the level of
judgments which would supersede the [B]oundary [Clommission
judgments.”

V.

Omerod Appellants raise five points on appeal. First,
that the court erred in granting Appellees’ Motion for Summary
Judgment against Omerod Appellants “to the extent that [they]
claim an interest in Hilea [N]Jui under LCA 7715, Apana 14."
Second, that the court eried in denying Omerod Appellants’ Motion
for Summary Judgment with regard to the asserted cotenancy of Lot
and Leleichoku and their respective successors-in-interest.
Third, that the court erred in denying Omerod Appellants’ Motion
for Reconsideration. Fourth, that the court erred in denying
Omerod ARppellants’ Motion to Alter or Amend Judgment &nd for
Sanctions based on the Cridcoe Meps, which had not been presented

ifth,

Q
Pt]

to the court &t the time of the summary judcoment hearin
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that the court erred in declining to impose sanctions against C.
Brewer based on its finding that C. Brewer'’s Vice President for
Real Estate did not commit fraud in his declaration.

Kaheananui Appellants raise three points of error on

appeal.

A. The Court Erred in Its Decision When it Applied The
Doctrine of Collateral Estoppel As it Relates Back to the
Boundary Commission Judgments of 1877

B. [Lot] And Leleiohoku Each Owned an Undivided One-Half
(50/50) Interest In The Ahupua‘a Of Hilea As Cotenants

C. The Boundary Commission Had No Authority To Alter The
Interest Conveyed By Grantor [Lot], Whereby In Effect Its
1877 Judgments Diminished The Interest Of The Grantees,
While At The Same Time Increasing The Interest Of That Of
[sic] Leleiohoku And His Successor-In-Interest.

VI.
Rppellants meke no arguments regarding the January 16,
2004 Protective Order in their Opening Briefs. Therefore, their
appéal of the November 30, 2004 Rule 54 (b) Judgment is
disregarded to the extent that it challenges the January 16, 2004

Protective Order. See Norton v. Admin. Dir. of the Court, 80

Hawai‘i 197, 200, 908 P.2d 545, 548 (1995) (citing Hawai‘i Rules
of Rppellate Procedure (HRAP) Rule 28 (b) (7) (“Points not argued
may be deemed waived.”)).

VII.

A.

To reiterate, in its March 22, 2004 Decision and Order,
the court (1) granted summary judgment in favor of MKA and TNC
agéinst Omerod and Kalune “to the extent that [they] cleim an
interest in Hilee Nuil under LCA 7715[:141"”; ancd (2) deniecd

Omerocd’s and Kelune's motions for summary Jjudgment. “An award of
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summary judgment is reviewed de novo under the same standard

applied by the circuit court.” Taniguchi v. Ass’n of Apartment

Owners of King Manor, Inc., 114 Hawai‘i 37, 46, 155 P.3d 1138,

1147 (2007) (quoting French v. Haw. Pizza Hut, Inc., 105 Hawai'i

462, 466, 99 P.3d 1046, 1050 (2004) (other citations omitted)).
The standard for granting a motion for summary judgment is well

settled:

[S]ummary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elements of
a cause of action or defense asserted by the parties. The
evidence must be viewed in the light most favorable to the
non-moving party. In other words, we must view all of the
evidence and the inferences drawn therefrom in the light
most favorzble to the party opposing the motion.

;g; (quoting Bremer v. Weeks, 104 Hawai‘i 43, 51, 85 P.3d 150,
158 (2004) (citations, internal quotation marks, and some
brackets omitted)).
B.
As a threshold issue, we address the contention that

the court’s citation to Moore'’s Federal Practice indicates that

the court used a summary judgment standard inappliceble in this
jurisdiction. It did not. The objected to portion of the

Decision and Order reads:

ue that on [MKAR's] Motion for Summery
Judgment, [MKAR] hes the burden of producing evidence to
support & motion for summary judgment. However,:

ltimate

r cleim et

cden by

substentiel
+

of the

i1f the movent does not beea
burcen of persuasion on &
triel, it may setisfy its
pointing out that the r
evicence to support & neces
nonmovent’'s cleaim.

m
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11 Moore’s Federal Frectice, § 56.13[1] (Matthew Bender [3d]
ed.).

As a result, to preveil on [MKA’s] Motion for Summary
Judgment, all [MKA] must do is establish that [Omerod is]
unable to establish & claim to title to an interest in Hilea

Nui.

Omerod Appellants contend that the citation to Moore’s

Federal Practice indicates that the court “utilized the wrong

standard of law” in that it “weighed evidence using the federal
standard[,]” which this court “does not allow.” They further

argue that this citation to Moore's Federal Practice is somehow

erroneous because it omits a citation to Celotex Corp. V.

Catrett, 477 U.S. 317 (1986).

To support this argument, Omerod BRppellants rely on a
law review article contrasting the Hawai‘i and federal standards
for summary judgment. The relevant portion of the article,® in

discussing Anderson v. liberty Lobbyv, Inc., 477 U.S. 242 (1986),

explains that

in contrast with the approach of Hawaii courts, the Court
stated that a trial judge must “bear in mind the actual
guantum and quality of proof necessary to support liability”
when inquiring as to the existence of a genuine issue of
material fact. . . . 1In a striking deperture from
traditional practices, the Court seemed to invite judges to
evaluate the credibility of witnesses and the relisbility of
evidentiary materials.

Eric K. Yamamoto, et al., Summary Judaoment At The Crossroads:

The Impact of the Celotex Trilogy, 12 U. Haw. L. Rev. 1, 22-23

(Summer 1990) (footnotes omitted).

It is not clear what this article has to do with the

objected to citetion to Moore's Federal Practice, and Omerod

= Omerocd Appellants’ br
portion cf the erticle gquoted he

ief does not cite toc the entire excerpted
ein
ellipses which portions were omitt

r Nor does it indiceate by the use of
tted in the brief.
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Rppellants do notxelaborate on the point. Thus, it is not
apparent how Professor Yameamoto’s interpretation of the federal
standard as set forth in Anderson is equated to thé proposition
that on summary judgment, the movant bears the ultimate burden of
persuasion, but thatlburden is correlated to the parties’
respective burdens of proof at trial.

Not only is Omerod’s contention unsupported, it appears
incorrect. Our appellate courts have recognized that “[t]lhe
evidentiary standard reguired cf a moving party in meeting its
burden on a summary judgment motion depends on whether the moving

party will have the burden of proof on the issue at trial.”

Wailuku Agribusiness Co., Inc. v. Ah Sam, 112 Hawai‘i 241, 250,

145 P.3d 784, 793 (Rpp. 2006) zffirmed in part and reversed in

part, 114 Heweai'i 24, 115 P.3d 1125 (2007) (citations omitted).

Moreover, our courts have cited to both Moore’s Federal Practice

and Celotex when discussing the relevant standard for summary

judgment. See, e.qg., Pioneer Mill Co., Ltd. v. Dow, 90 Hawai‘i

289, 296, 978 P.2d 727, 734 (1999) (citing Celotex); GECC Fin.

Corp. v. Jaffarian, 79 Hawei'i 516, 521, 904 P.2d 530, 535 (App.

1995) (citing Moore’s Federal Practice and Celotex).
Thus, Omerod ARppellants’ contention that the court’s

citation to Moore’'s Federal Practice indicates that the court

applied an improper standard on summary judgment is not
meritorious. Appellants have not shown that the court’s
conclusion that MKA and TNC were entitled to judgment as & matter
of law was wrong.
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C.

With respect to the court’s grant of summary judgment
in favor of MKA and TNC, Appellants appeal the court’s
determination that they were collaterally estopped from asserting
an interest in Hilea Nui as a result of the 1877 Boundary
Commission decisions.!* As mentioned previously, with regard to

this issue, the court ruled:

The issue presented to the Boundary Commission was the
determination of the boundaries of land awarded under LCA
7715, BRpena 14. The Boundary Commission had the
jurisdiction to make the determination. Judament was
entered setting forth the boundaries of LCA 7715, Apsna 14
=s beina synonvmous with the boundaries of Hilea Iki. The
judgment reflecting the boundary determination was on the
merits and was not appealed. The issue addressed in the
judgment was essential to the determination made in the
judgment. In fact, the issue addressed was the issue
determined in the judgment.

In this case, [Omerod] and [Kaluna] claim an interest in
Hilea Nui as successors in interest to the award mede under
LCA 7715, Rpana 14. Since, based upon the Boundary
Commission judcment, the boundaries of LCA 7715, Apens 14
2re the boundaries of Hilea Iki, [Omerod] and [Kalunal ere
collaterzllv estopped from claiming an interest in Hiles Nui

as & matter of law.['®]

(Emphasis added.)
With regard to the application of collateral estoppel,
Omerod Appellants’ arguments can be grouped thus: (1) the court

made erroneous findings of fact with regard to the nature and

14 Other zppellants joined the Opening Briefs submitted by the Omerod
and Kaheananui Appellants, and did not submit their own briefs with zdditional
arguments.

= Es noted supre, althouch the Decision and Orcer refers only to the
Omerod and Kslune Rppellants, the Keheeznenui Appellants stipuleted that they
were bound by the lew cf the case &s set forth in the Decision &and Order
except the portions perteining to the QOkune litigation. See supre note 12.
Thus, the gquoted portion of the Decision end Order also cpplies to the
Kaheananui ARppellants.
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significance of the conveyances related to Hilea;'® (2) the
court’s legal conclusion that Appellants were collaterally
estopped from claiming an interest in Hilea Nui by‘virtue of
their interest in Hilea Iki, LCA 7715:14 was wrong;!’ and
(3) “the court shouldlhave required MKA and TNC to establish
paper title to Hilea [N]Jui[] before it granted a summary Jjudgment
effectively awarding title to Appellees.”

The Kaheahanui Appellants make the following arguments:
(1) that two mistakes were made in the Boundary Commission
proceedings, specifically that (a) “the maka‘ainana['f]
purchasers, presumebly unsophisticated . . ., mistakenly believed

s Hilea Iki, & land smaller in size than

U]

what they purchesed w

1€ As to this line of ergument, Omerod Appellents contend more
specifically that: (1) “the [court’s] ‘Historical-Legal Context’ was clearly
erroneous and wrong”; (2) “the [court’s] ‘undisputed facts’ and ‘selient
facts’ were in fact disputed, and its resolution of factual disputes showed
that genuine issues of fact exist with regard to issue preclusion”; (3) the
court’s “findings and conclusions in paragraphs IA., B., C., and D(1l) and
D(2)[] of its Decision and Order are clearly erroneous, wrong, and
incomplete”; (4) the court "“ignored the unique historical context created by
the joint conveyance of Hilea in the 1848 Mahele”; (5) the court “misstated
and distorted the historical record”; and (6) the court “guoted and relied on
language in the 1873 Boundary Commission petition not contained in that

document .’

7 As to this point, Omerod Appellants specificazlly maintzin that:
(1) “issue preclusion does not apply because the 1877 judgments were
ambiguous, there was not icentity of issues, the issue of title was not
essential to the 1877 judgments, the Boundery Commission lacked jurisdiction,
the 1877 judgments were void, and the issues in this lawsuit were neither
actuelly litigated nor finally decided by the Boundery Commission”; (2) “the
court did not apply the stricter standards for issue preclusion required where
clazims involve title disputes or co-tenancy”; (3) “essuming issue identity and
jurisdiction, issue preclusion would contravene public policy in this cese”;
(4) “this cese involves issues of public importance end wide zpplicetion, and
should not be resclved by summery Judgment’”; (5) whether the disclaimer in
Civil Nc. %072 “epplies to Hilee [N]ul is & question of fzct for the juryl[.l”

1t Meke‘zinene trensletes literally es “people thet attend the land,”
meening “commoner, populece, people in general; citizen, subject.” Pukui &
Elbert, EHeweiien Dictionerv 224. Here, the meka'eginanzs referred toc ere the
fourteen Netive Heweliiens to whom Lot conveved his interest in Hilee in 1857.
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what they actually purchased, when under the law, they really
purchased one-half of the Ahupua‘a of Hileal,]” and (b) the
Boundary Commission “played into” the petitioners’ mistake when
it should have “recognized from the outset that [it was] not
presiding over boundary issues, but rather title and ownership
issues” over which it did not have jurisdiction; (2) that the
Boundary Commsision exceeded its authority when it entered its
1877 judgments;'® and (3) that the Boundary Commission judgments
“violated a principle of law” in that they conveyed to
“Leleiohoku’s successor-in-interest a greater interest than what
[he] owned,” which Leleiohoku could not have done himself.
Appellants’ main argument under the first prong of the
summary judgment standard seems to be that they presented a
genuine issue of material fact as to whether Kamehameha III
awarded Hilea to Lot and Leleiohoku as equal cotenants or as two
fee simple awards to two distinct tracts of land (Hilea 1ki and
Hilea Nui). In their Opening Brief, Kaheananﬁi Appellants state,
“One of the major disputes in this appeal . . . has to do with
the contention herein that Lot and Leliohoku owned Hilea as 50/50
cotenants; and, consequently the Heirs of Kaheananui, as

claimants to Hilea under [LCA] 7715:14 have a co-tenancy claim to

¢ BRs to this point, Keheananui Appellants argue specifically:
(1) “[slince the land ewsrded to both Lot and Leleiohcku wes Hilea [through
LCRs 7715:14 and 9971:11, respectively], the [BlJoundary [Clommission’s duty
was to determine the boundary of Hilea, not tc further divide Hilez”; (2)
“[t]he Boundary Commission had no suthority, nor Jjurisdiction, to mehele Hilee
into Hilee Iki &nd Hilez Nui; end, in the process, redesignate [LCAR 771Z:14]
to be an eward of Hilea Iki to [Lot]l; &nd, &t the same time, redesignate [LCA
©€671:11] to be &an eward of Hilea Nui to Leleiohoku”; and (3) “the Boundery
Commission should have refused to essume jurisdiction and should have
dismissed this case” hence, its jucdgments &are null &nd void.

323



*3+FOR PUBLICATION IN WEST’S HAWAI'I REPCRTS AND PACIFIC REPORTER®***

the entire Ahupua‘'a of Hilea.” Similarly, Omerod Appellants
“claim an undivided 50% interest in a portion of the ahupua‘a on
the theory that only one ahupua‘a called Hilea witﬁ two
managerial divisions or ‘ilis has existed since ancient times and
was jointly conveyed in the Mahele of 1848 to [Lot] and . . .
[Leleiohoku].”

In support of these contentions, Omerod Appellants
claim that “[tlhere is substantial record evidence that it was
the intent of King Kamehameha III . . . in the 1848 Mahele to
convey jointly one historic ahupua‘e called Hilea, which contains
two divisions or ‘ilis, Hilea [NJui (1) and Hilea [I]ki (2) to
[Lot] and his cousin [and] brother-in-law, [Leleiohoku].”?°
(In£ernal footnote omitted.)

Further, Omerod Appellants maintein that because the
Mahele is considered one simultaneous act despite the fact that

the agreements between Kamehamehe III and the various ali‘i were

20 The evidence referred to includes: (1) the observation that Lot
and Leleichoku were both grandchildren of Kamehamehe I, (2) the assertion that
“[jloint ownership of this special ahupua‘'s between these members of the
Kamehameha family properly reflected ancient Hawaiian custom”, and {(3) the
conclusion that “[t]lhe concept of joint ownership and use of the same
zhupua‘a, especially among related ali‘i was fundamental to the historic
Beawai‘ian [sic] tradition, a departure from the [wlestern [clommon [l]aw
concept of exclusive fee simple ownership.”

Omerod Rppellants contend that further evidence of this type of
joint ownership among members of the Kamehameha family is the fact that
Kekuznao'e, the father of Lot and Ruth (Leleiohoku’'s wife and ultimate heir),
helped his children perfect their cleims &nd menage their estaztes. Omerod
Rppellents rely specifically on the zbsence of any reference to “separate
ehupue'es celled Hilee” in Kekueanec'a’'s records from the 1850s. They reitereste
that their ercument &t summery judgment thet Kekueneo'e “undoubtedly went
pefore the lLend Commission . . . to recuest thet Hilez be zwarded [tc Lot &nd
leleiochoku] Jjocintly es cne eghupua'e. ke would not went to split the shupuc'e
znd deprive one chilc of cceen access; splitting the shupue‘e would not be
peneficiel to his femily.”

=5
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reached on different days, see Herris v. Carter, 6 Haw. 195, 203

(1877), “granting of a joint interest in land to two individuals
constitutes a conveyance as tenants in common.” (Citing Awa V.

Horner, 5 Haw. 543, 544 (1886); Petran v. BAllencastre, 91 Hawai‘i

545, 551 n.12, 985 P.2d 1112, 1118 n.12 (App. 1999).)

Omerod Appellants also rely on Leleiohoku’s testimony
to the Land Commission on February 14, 1848. The testimony was
given in Hawaiian. The English translation provides, in
pertinent part,

I hereby state on this paper . . . all my claims for land[.]

The lzands Type of Land District Island

10 I.iiiea [Ahupua‘a] L. Kaemehameha Kau [Hawai‘i.]
(Underscoring in original.) Omerod Appellants point specifically
to the inscription of Lot’s name next to Leleiohoku’s claim to
Hilea and his additional testimony that “[t]hese lands are for
myself and for ourselves[.]” According to Omerod Rppellants’
expert, Jason D. Cabral, a Professor of Hawaiian Language at the
University of Hawai‘i at Hilo, “Leleiohoku intended to own one
ahupua‘a jointly with [Lot].” Professor Cabral concluded that
Leleiohoku’s statement “for myself and ourselves” “is intended to
convey the meaning that those other persons named in the
testimony share in the ownership of the property with Leleiohoku.

17

This includes Lot . . . in the zhupua‘a of Hilea

(Emphesis omitted.)

Omerod Appellants’ other expert witness, Dr. Daviénne

McGregor, Professor of Hewziian Historical Culture at the
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University of Hawai‘i at Manoca, opined that “in accordance with
Hawaiian traditional and customary use and practice, there was
only one ahupua‘a of Hilea in Kau . . . . The conveyance of one
ahupua‘a called Hilea‘. . . Jjointly to [Lot] and . . . Leleiohoku
was consistent with the treditional Hawai‘ian [sic] land system
of stewardship and responsibility. . . .” (Emphasis omitted.)

Additionally, Omerod Appellants rely on the Mahele Book
itself. They contend that when Kamehameha III intended to convey
different ahupua‘es with the same name, “the Mahele Book
frequently designates such divisions by inserting a ‘1’ or ‘2’ or
‘iki’ or ‘nui’ after the zhupua‘e in gquestion.” Thus, they
maintain that the absence of any such designation with reference
to the grants of “Hilea” to Lot and Leleiohoku signifies
Kamehameha III’'s intention to grant a cotenancy in & single
ahupua‘a.

Finally, in argument, Omerod Appellants list the
following individuals and entities who purportedly “describe one
‘ahupua‘a of Hilea’”: (1) King Kamehameha IiI in the Mahele,

(2) Lot in the 1857 deed to fourteen Native Hawaiians,

(3) Kekuanao‘a in a letter to the Land Commission dated 1849,

(4) the Privy Counsel, which approved the allocation of Hilea to
Lot and Leleiochoku in 1849, (5) the lLand Commission, in its 1855
awards to Lot and Leleiochoku, (6) “at least seven maka'einanza who
meke kuleene award cleims in 1848 and 184¢ in “‘Hiles,'” (7) John

.

Il

[N

T. Fuller, the surveyor who surveyed the Hilea kuleane awerds

¢

1852, (8) Kekuaneoe's stezff, who menaged the estates of Lot and
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Princess Ruth, (9) fourteen Catholic elders “who purchased the
interest of [Lot]” and “paid taxes on ‘the ahupua‘a of Hilea’
from 1857 to 1877” and subsequently leased the “ilis of Hilea
[NJui (1) and Hilea [I]ki (2) in 1864 to Nicholas George,”

(10) Ruth, in her deed to Colonel Samuel Parker dated 1882, and
subsequent deeds from (a) Parker to William Irwin and (b) Parker
and Irwin together to Hilea Sugar, both dated 1883, which
describe the subject property as “the ahupua‘a” of Hilea.

Relatedly, Omerod Appellants object to the portions of
the Decision and Order containing what the court denoted as
“undisputed facts” (Part I.B. at 7-10) and “salient facts” (Part
I.D. at 13)? in their entirety.

D.

Appellee TNC respond that “Appellants have not met
their burden with respect to showing a genuine issue of material
fact.” More specifically, Eppellee TNC argues the following.
First, that the conveyances of Hilea Iki and.Hilea Nui executed
after the Mahele but before the Boundary Commission proceedings

do not provide competent evidence of cotenancy.? Second, that

2 These sections of the Decision and Order are quoted in their
entirety supra at 19-21.

2z More specificelly, Rppellee TNC argues: (1) “the 1857 deed
does not creaste a genuine issue of meaterial fact with respect to Appellants’
co-tenancy claim[]” becesuse “the deed’'s recitation of the ‘entire right in and
to the Ahupuse of Hilez’' does not meke Lot & co-tenant owner of the land
separately ewercdecd to lLeleiohokul[,]” end (2] the 1864 lease of Hilea Iki to
Nicholes George does not create & cenuine issue of materizl fact &s to the
existence of & co-tenancy because it “does not prove that Kshaku owned the
Hilea covered by LCA No. 9971 to Leleichoku” in addition to the interest in
the Hilea covered by LCA 7715:14 to Lot that Kehaku held by virtue of the 1857
deed from Lot.
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documents related to conveyances after the Boundary Commission
proceedings are not competent evidence of cotenancy.?’ Third,
that miscellaneous documents that are not contemporary with the
Mahele and are not related to title issues do not raise a genuine .
issue of material fact regarding the existence of a cotenancy.?
Appellees Olson and C. Brewer respond that "“[a]lthough
Appellants accuse [the court] of relying on ‘disputed facts’ in
[its] . . . Decision and Order, . . . they fail to identify the
disputed facts ‘material’ to [the court’s] holding that
Bppellants are precluded by prior proceedings to make claims to
Hilea Nui (LCA 9711:11) under the single ahupua'a theory.”
Appellees Olson and C. Brewer contend that “not every disputed
fact is ‘genuine issue of material fact’ just because Appellants

disagree . . . .”?® They point out that “[a] fact is material if

23 As to this point, Appellee TNC argues that the alterations on the
1882 deed conveying Ruth’s interest in Hilea Nui to Parker do not create a
genuine issue of material fact because “[e]ven if the deed had been altered
after the fact, such alteration would not affect the validity or finality of
the [LCA] and Boundary Commission judgment with respect to Hilea Nuil,]”
thereby creating a co-tenancy.

24 With regard to this point, Appellee TNC argues that (1) “Governor
Kekuanao'a's estate book . . . does not create a genuine issue of material
fact with respect to Appellants' co-tenancy claim[]” becsuse zll it shows is
that “Ruth's Hilee (LCA No 9971 inherited from her decezsed husband,
Leleiohoku) was distinct from and separetely accounted [for] from the Hilea
owned by Lot[,]” and (2) the Cridge maps do not create & genuine issue of
material fact with regard to the co-tenancy claim becsuse the preparer “was
not engeged in preparing a land title survey and . . . he could not change the
effect of the [LCAs] and the Boundary Commission's determinations.”

2 Rppellees Olson and C. Brewer list the following documents relied
upon by AEppellants “to creste ‘disputed issues of fact’'” &s not being meteriel
tc the court's ruling in its Decision end Order: (1) entries in the Meghele
Book, (2) Leleiohoku's testimony to the lLend Commission & rcfessor Cebrel’s
testimony regerding its trensletion, (3) Professor McGreg testimony
regarding the inacdequecies of Hiles Iki es & a, (4) records
of income collected from the lands, (5) &
designeted some lancs as “settled” and othe

till pencing before the Land
(continued...)
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proof of that fact would have the effect of establishing or
refuting one of the essential elements of a cause of action or

defense asserted by the parties.” (Quoting Price v. AIG Haw.

Ins. Co., 107 Hawai‘i 106, 110, 111 P.3d 1, 5 (2005).) Appellees

Olson and C. Brewer further argue that “even if all of the

‘disputes’ were resolved in ARppellants’ favor, nothing would

change the fact that the Land Commission and Boundary Commission
issued final judgments on the merits.”

Appellees Olson and C. Brewer assert that the Cridge
maps were “not material to guestions of . . . collateral
estoppel []” inasmuch as: (1) they “were never recorded or used
to convey oOr determine title” and (2) “[tlhey had no legal effect
on tﬁe 1,and and Boundary Commission judgments. . . .” Finally,
Abpellees Olson and C. Brewer note that Appellants’ reliance on
the altered 1882 deed from Ruth to Parker cannot create a genuine
issue of material fact because “Appellees fail to articulate how
this [alteration] would have affected the binding Land and
Boundary Commission judgments.”

E.

In their reply to TNC, Omerod Appellants (1) contend
that they “do not challenge the finality of those proceedings
[but] they do dispute their meaning and significancel[,]” (2) seem

to assert that the Boundary Commission acted without jurisdiction

25(,..continued)
Commission, (6) tex recorcs showing that the fourteen individuals who
purchesed Lot's interest in Hilee peid property texes, encé (7) the 1864 lecse
from Lot's successors to Nicholas CGeorge.
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in 1877 because the parties were untimely in filing their
petitions or because title was disputed, (3) argue that the
issues in the current litigation were not adjudicafed by the
Boundary Commission inasmuch as the court stated that “[t]lhe
Boundary Commission jﬁdgments . . . involved a determination of
boundaries of land and this case involves a determination or
ownership interests in land[,]” such that the issues raised in
the present quiet title action were “neither litigated nor
resolved” in 1877, (4) reiterate that this suit implicates
“important policy gquestions regarding [the] Mahele, Land
Commission and Boundary Commission proceedings” that should not
have been resolved through summary judgment, (5) restate
arguments related to the court’s grant of summary judgment in
favor of Appellees asserted in their Opening Brief,?® (6) claim
that Appellees’ answering briefs “attempt[] to validate” the
courts findings “tacitly acknowledg[ing] that the [court] . . .
usurped the jury’s role[] by weighing conflicting evidence and
determining the intent of King Kamehameha III, the Land
Commission, and the parties regarding the title to Hilea,”

(7) argue that the court’s finding, which TNC reiterated in its

Answering Brief, that Hilea has always been treated as two

2¢€ The arguments zs to this point repested from the Opening Brief
include (1) the essertion thet the court improperly weighed historicel
evidence in order to errive at the “undisputed facts” and “selient fects” upcn

which the Decision end Orcer wes besed, (2) the recounting of evidence
expleining the perticuler historiczl end cultursl context of Hilee, which they
cleim supports their theory that there is only one chupuz's, and (3) the
reiteretion of evicence that the Omerod Rppellants’ ancestors, Ruth, and her
zssigns treated Hilea == one zhupus'e.
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ahupua‘as, 1is disputed by “substantial material facts in the
record[,]” (8) claim that the court did not analyze “controlling

case law regarding the Land Commission[,]”?" (9) argue that the

2 This argument seems to have been raised for the first time in the
Reply Brief. As to this point, Omerod Appellants cite to Pa Pelekane, to
support their contention that “extrinsic evidence” should be received by the
court to determine the correct boundaries of Hilea. They “seek to determine
the ‘identity and extent of the Mahele grants and [LCAs] of Hilea with the aid
of extrinsic evidence exactly in the fashion contemplated by Pa Pelekane.”
Omerod ARppellants also cite to Ke‘elikolani v. Robinson, 2 Haw. 522 (1862),
Kanaina v. Long, 3 Haw. 332 (1872) (en banc), and Harris, 6 Haw. 195, claiming
that these cases also support Appellants’ position that the court should make
an exception to the general rule that “an award of the ahupua‘a by the Land
Commission carries with it everything within the ahupua‘a boundaries(]” in

this case.

Omerod Appellants urge this court to “look[] back to the Mahele to
determine the intent of the King regarding Hilea” as they claim this court did
in Ke‘elikolani. According to them, in that case, this court “reviewed the
underlying historical context of [the] particular grant [at issue] at the
Mahele znd the circumstances surrounding use of [the contested property]
before and since.” Omerod Appellants further contend that this court in
Kanaina held that a LCAE entered by name only was not “intended to carry with

it all the land within its borders.” Omerod Appellants cite to the holding in
Harris, 6 Haw. at 207, that “all the Ilis that were recognized and treated in
the mahele . . . were . . . ‘Ili Kuponos|[,]” (alteration omitted) (ellipses in

original) to counter Eppellee C. Brewer's argument that Hilez was “one or more
‘41i kuponol[.1”

Finally, Omerod Rppellants quote State v. Hewziian Dredaging, 48
Haw. 152, 176, 397 P.2d 583, 607 (1964) (“If considered ambiguous, the
construction given & deed [or, by analogy, a LCR] by the parties to it will be
given effect unless it contravenes some rule of law.”) (Citations omitted.).
Omerod Appellants maintain that Hewaiian Dredaing requires that “[i]f it is
not clear Hilea is just one shupua'a, the question of intent regarding the
scope of the Hilea zwards at the Land Commission is for the jury.” (Citations
omitted.) Thus, they contend that they have raised a genuine issue of
material fact that would preclude summary judgment because “it [is] unclear
what the grantee [was] intended to acquire[.]”

Inasmuch as we disregard points on appeal that are not presented
in compliance with HRAP Rule 28, see infra at 43-44, we need not address the
merits of this argument. We do note, however, that Pz Pelekane did not hold
that extrinsic evidence should be admitted to determine the boundaries of the
award of Paunau to Victoria Kamemalu (Victoria), but rather, to determine
whether Pz Pelekane had been reserved to the government prior to the Mahele
such that it would not have been included in Paunau when that land wes
conveyed to Victoria. Pa Pelekane, 21 Haw. 186 (“Any admissible evidence

tending toc show that . . . Pe Pelekane, though originelly & part of Paunau
was not included in the award of that shupuas, should be received.”) Unlike
the Territory of Hawei'i in Pz Pelekane, which sought to prove that ownership
of Pz Pelekene never pessed to Victoriz, Omerod ARppellants essentizlly seek a
determinastion that the Boundary Commission erred when it determined thet LCA
7715:14 and LCR 9971:11 had different boundaries.

Secondly, Ke'elikoleni is distinguisheble from this cese because
the subject property (Pekeka), wes held to be of the “new cless of reel
property which was not covered by the law of 183%, the Creat Division [the
Mzhele], nor the rules zffecting ordinery kulesnes|[,]” such that It could not

(continued...)
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court erred when it ruled that the settlement in QOkuna “may” have

precluded the present litigation.?®

In their reply to C. Brewer, Omerod Appeilants contend
that (1) C. Brewer attempts to mislead this court by raising
arguments regarding ciaim preclusion, a theory rejected by the
court énd (2) C. Brewer “abandoned and waived” any arguments
contradicting Appellants’ claims that the court improperly denied

Appellants’ motion for summary judgment.

On June 18, 2007, Omerod Appellants filed a Citation to

Supplemental Authority relating to Wailuku Agribusiness v. Ah

Sam, 114 Hawai‘i 24, 115 P.3d 1125 (2007) reconsideration denied,
114 Hawai‘i 55, 155 P.3d 1156 (2007). They contend that Wailuku

27(...continued)

have passed to Queen Kalame as part of the shupua'a of Waikahalulu, which was
allotted to her in the Mahele. Ke'elikoclani, 2 Haw at 548. 1In contrast, the
parties to this cese acknowledge that Hilea Iki and Hilea Nui were of the
class of lands covered by the Mehele. Thus, the law pertaining to and flowing
logically from the Mahele, including the finality of Boundary Commission
judgments, applies in this case. Kanaina is likewise distinguishable in that
it held that Kanaina, as Queen Kalama’s heir, did not hold title to the
subject property because “house lots” were not included in a Mahele award of
an ‘1l1i inasmuch as they were specifically excluded by statute. Kenaina, 3
Haw. at 338.

Third, it is not clear how the citation to Harris supports
Appellants’ petition. The portion of the decision Appellants cite explains
that the ‘ilis granted in the Mahele were ‘ili kuponos, or ‘ili that did not
owe tribute to the holder of the ashupua‘s, e&s distinct from ‘ilis of the
ahupua‘a, which did pay tribute. Herris, 6 Haw. at 206-07. This court went
on to explain that the “kupono” designation was not utilized in the Mahele
because once an ‘ili wes separated from the shupua'a, the distinction was not
necessary. Id. at 207. Appellants do not explain how this relates to
Eppellee C. Brewer’s contention that Hilez wes one or more ‘ili kuponos.

Fourth, Hewesiian Dredaing is inepplicable to this case because it
considered the scope of & LCA that epperently had not been reduced to &
Boundery Commission judgment or Royal Patent, which would have defined the
bounderies of what wes included in the award.

2¢

n

Es to this point, Omerod Rppellents meintain (1) “[tlhe fact
clearly esteblish” thet they “did not discleim or weive their ownership
interests . . . in Hilee Nuil meuke of the 0ld Government Rocead that is the
subject matter of thie wsuit” end (2) the court ignored the cleer ;nten of

cleim to

le
the paerties in Ckune that Omerod Appellents only relinguished their
eny edditionzl interest in Hilee Iki.
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Agribusiness requires “summary reversal of [the court’s] grant of

summary judgment” in favor of Appellees. Omerod Appellants cite

Wailuku Agribusiness for the proposition that “[e]vidence from

publicly filed documents, viewed in the light most favorable to
Petitioners . . . suggests a cotenancy may exist.” (Quoting

Wailuku Agribusiness, 114 Hawai‘i at 36, 155 P.3d at 1137).

Omerod Appellants further rely on the statement that “assuming a
cotenancy existed, it was incumbent upon Wailuku to prove it
acted in good faith towards cotenants[.]” (Quoting Wailuku

Agribusiness, 114 Hawai‘i at 35, 155 P.3d at 1136) (alteration

omitted) .?®

VIII.

Under the first prong of the summary judgmént standard,
Appellants must demonstrate that there were genuine issues of
material fact that necessitated a trial. With all due respect,
regarding this point, Appellants’ briefs fail‘to meet the
requirements of HRAP Rule 28(b) and, therefore, will be

disregarded.

29 On July 12, 2007, Eppellee Olson filed a Motion to Strike Citation
of Supplemental Authority objecting to this letter on the basis that it
contained argument, in violation of HRAP Rule 28(j) (2007), which allows
parties to “bring to the zppellate court'’s attention pertinent and significant
suthorities published after a party’s brief has been filed but before &
decision . . . . The letter shall, without argument, state the reasons for the
supplemental citations.” (Emphasis acdded). ©On July 19, 2007, Omerod
Rppellants filed their opposition to the motion to strike, contending that
what Appellee Olson had characterized &s prohibited argument was merely “ea
detaziled discussion explzining the zpplicebility of the Weiluku opinion.”
Rppellents ergued thet the June 18, 2007 letter complied with ERARP Rule 28(3)
because the “explanation” of the relevence of Weiluku did not constitute
“extensive argument” znd did not “reise additionel points.” On July 24, 2007,
we grented Rppellee Olson’s Motion to Strike Citation of Supplementel
Buthority, without prejudice to filing & citeticn to supplementeal esuthority in
compliance with HRARP 28(j). To cate, Rppellants heve not filed & compliant
citetion to supplemental suthority.
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HRAP Rule 28 (b) mandates:

(b) Opening brief. Within 40 days after the filing of
the record on appeal, the appellant shall file an opening
brief, containing the following sections in the order here
indicated:

(3) A concise statement of the case, setting forth the
nature of the case, the course and disposition of the
proceedings in the court or agency appealed from, and the
facts material to consideration of the gquestions and points
presented, with record references supporting each statement
of fact or mention of court or agency proceedings. 1In
presenting those material facts, all supporting and
contradictory evidence shall be presented in a summary
fashion, with appropriate record references.

(4) A concise statement of the points of error set forth
in separately numbered paragraph. Each point shall state:
(i) the alleged error committed by the court or agency,

(ii) where in the record the alleged error occurred; and
(iii) where in the record the alleged error was objected to
or the manner in which the alleged error was brought to the
attention of the court or agency. Where applicable, each
point shell include the following:

(C) when the point involves a findinc or conclusion of
the court or asgency, a cuotation of the finding oxr
conclusion urced as erroxr|.]

Points not presented in accordance with this section
will be disregarded, except that the appellate court, at its
option, may notice a plain error not presented. Lengthy
parts of the transcripts that are material to points
presented may be included in the appendix instead of being
guoted in the point.

(Emphases added.) Appellants’ briefs do not meet these
requirements for different reasons.

The Kaheananui Heirs'’ Opening Brief is deficient in
that the Statement of Points of Errors Section fails to note
“where in the record the alleged error{s] occurred” and “where in
the record the alleged error|[s were] objected to . . . or brought
to the attention of the court].]” HRAP Rule 28 (b) (4) (ii), (iii).
Kaheananui Appellants simply list their disagreements with the

court’s decision. Additionally, the Keheananui Heirs’ Opening

AN 1”

)]

BRrief fails to guote any finding or conclusion “urged as error.
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HRAP Rule 28(b) (4) (C). Appellants are required to do more than
assert bald points of error under HRAP Rule 28 (b) (4). Kaheananui
Appellants’ cursory treatment of the points of appeal®® cannot
reasonably be considered compliant with HRAP Rule 28 (b) (4).
Omerod Appellants’ Opening Brief suffers from the

opposite defect. With all due respect, their statement of points

30 The entirety of the “Statements of the Points of Error” section in
Kaheananui Appellants’ Opening Brief reads:

A. The court erred in its decision when it applied the doctrine
of collateral estoppel as it relates back to the Boundary
Commission judgments of 1877; instead, the court should have
found that the Boundary Commission acted without
jurisdiction or authority when rendering the judgments, and
consequently, the court necessarily should have ruled that
the judgments were null and void.

1. The court erred and should have ruled that the
Boundary Commission was without jurisdiction or
zuthority because by the grant of the zhupua‘a of
Hilea it was intended that both [Lot] and Leleiohoku
be zssigned whatever was included in such tract
zccording to its boundaries as known and used from
ancient times, and therefore, the Boundary Commission
should have determined the boundaries of Hilea and not
the boundaries of Hilea Iki and Hilea Nui.

The court erred and should have ruled that the

Boundary Commission overstepped its authority and

exceeded its jurisdiction, by hearing the case and

then rendering a judgment as to the boundaries of

Hilea Iki and Hilea Nui and therefore the judgment is

necessarily not according to law and must be voided.

a. The Boundary Commission’s duty wes to determine
the boundary of the ahupua‘a of Hilea, not the
boundaries of Hilea Iki and Hilea Nui.

[\N]

b. The Boundary Commission did not have authority
to Mzhele Hilea into Hilea Iki and Hilea Nui.
c. The Boundary Commission judgments of 1877 are

null and void, since lacking jurisdiction, the
Boundary Commission should have dismissed the

case.
C. [Lot] and Leleiochoku each owned an undivided one-half
(50/50) interest in the ahupua‘a of Hilez as cotenants.
D. The Boundary Commission had no authority to alter the

interest conveyed by Grantor [Lot] whereby in effect its
1877 judgments diminished the interest of the grentees,
while =t the same time increasing the interest of thet of
[sic] Leleiohoku and his successor-in-interest.

(Capitalization deleted.)
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on appeal are presented in a narrative that is more accurately

described as argument and caennot be called “summary.” See HRAP

Rule 28 (b) (3). Moreover, citing to the entire factual portion of
the Decision and Order as erroneous, with no elaboration as to

the nature of the errors, ignores the proper role of the

appellate process.? See Wright v. Chatman, 2 Haw. App. 74, 76,
625 P.2d 1060, 1062 (1981) (“Noncompliance forces this court to
speculate on the what and the why of the appeal. It also forces
us to do the work that is more properly done by the appellant.”).
Further, this court is not obligated to sift through the record,
which in this case comprises nineteen volumes totaling more than

6,000 pages, in order to determine the specific nature of the
! 1 )

errors asserted but not documented. Lanai Co., Inc. v. land Use
Comm’n, 105 Hawai‘i 296, 309 n.31, 97 P.3d 372, 385 n.31 (2004)
(“This court is not obligated to sift through the voluminous
record to verify an appellant's inadequately documented

contentions.” (Citing Mivamoto v. Lum, 104 Hawai‘i 1, 11 n.14, 84

31 Not only do Omerod Appellants cite to the entire factual section
of the Decision and Order, such that this court would be required to delve
into the fact and argument sections to determine exactly which facts Omerod
Rppellants object to and why, their citation to the entire fact section is
inappropriate. For example, Omerod Appellants state that “[Lot] and
Leleiohoku[] . . . were granted the entire shupua‘a ©of Hilea . . . in the
historic 1848 Mahele.” 1In support of this statement, Omerod Appellants
present a certified photocopy of the Mazhele Book showing that Lot was allotted
Hilea on January 27, 1848. Obviously, this contradicts Omerod Appellants’
contention that paragraph I.E. of the Decision and Order was erroneous
ineasmuch as the first sentence of that paragraph states, “On Jenuary 27, 1848,

pursuent to the Mehele, lend identified as ‘Hilez' wes &llotted to [Lo*]."

This is one exemple of the inaccuracy of Omerod Appellants’
stetement of errors. No esttempt wes mede to compare the entirety of their
briefs to each elleged point of factual error, inasmuch as it would have been
&n unwearren ted expenditure of time, given the disposition of this appezsl, and
Omerod Appellen t<’ overly broed essertion that &ll of section I cf the

Decision ch Orcder, most of which sets forth eccepted historical facts, was
erroneous.
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P.3d 509, 519 n.14 (2004)); Treders Travel Int’l, Inc. v. Howser,

69 Haw. 609, 616, 753 P.2d 244, 248 (1988)). Thus, the statement
of points of error as they pertain to the Decision and Order do
not comply with HRAP Rule 28 (b) (4).

Based on thé foregoing, the alleged points of error
regarding the Decision and Order will be disregarded. HRAP
Rule 28 (b) (4) (“Points not presented in accordance with [HRAP

Rule 28] will be disregarded, except that the appellate court, at

its option, may notice a plain error not presented.”); Sprague V.

Ccal. Pac. Bankers & Ins. Ltd., 102 Hawai‘i 189, 195, 74 P.3d 12,

18 (2003) (“It is within the appellate court’s discretion whether
to recognize points not presented in accordance with HRAP Rule
28 (b) (4).") .

IX.

A.

While we understand Appellants’ arguments regarding the
importance of historical context in interpreting the significance
and effect of land transactions in Hawai‘i, we are nonetheless
bound by the decisions of the Boundary Commission. On that
point, we note that there was evidence supporting summary

judgment on the besis of collateral estoppel against Appellants

in this case.

Collesterzl estoppel is an zspect of res fudiceta which
precludes the relitigation of & fact or issue which weas
previously determined in & prior suit on & different cleim
between the ceme parties or their privies. . . . Colleteral
estoppel elso precludes relitigetion of facts cor issues
previously determined when it is reised defensively by one
not & party in & prior suit sgeinst one who wes party in
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that suit and who himself reised and litigated the fact or
issue.

Dorrance) 90 Hawai‘i at 148, 976 P.2d at 909 (citations omitted)
(emphases and ellipsis in original). The doctrine of res
judicata, including collateral estoppel, bars relitigation when:
(1) the issue in the present action is identical to the one in
the prior adjudication, “(2) there was a final judgment on the
merits, and (3) the party against whom res judicata is asserted
was a party or in privity with a party to the prior
adjudication.” Id. (citations omitted).

Collateral estoppel, the issue preclusion branch of res
judicata, differs from claim preclusion in that it “applies to a
subsequent suit between the parties or their privies on a
different cause of action and prevents the parties or their

privies from relitigating any issue that was actually litigated

and finally decided in the earlier action.” Id. (citation
omitted). In light of this difference, this court in Dorrance

added a fourth element to the res judicata test that applies only
to collateral estoppel, that ‘the particular issue of fact or law
that was decided in the prior adjudication [must] be essential to
the earlier valid and final judgment.” Id. at 149, 976 P.2d at
910.

In its entirety, then, the test for collateral estoppel

requires that:

(1) the issue deciced in the prior edjudication is identical
toc the one presented in the action in guestion; (2) there is
& finel judcment on the merits; (3 +ne 1ssue ﬁocidﬁd in the
pricr edjudicetion wes essen+1al t cnd
(4) the party egeinst whom collate
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was & party or in privity with a party to the prior
adjudication[.]

B.

As to the threshold issue of jurisdiction, we conclude
that the Boundary Commission had jurisdiction to consider the
petition to settle the boundaries of Hilea Iki. Omerod
Appellants contend that the “Boundary Commission lacked subject
matter jurisdiction to determine title or ownership where there
were overlapping title claims to Hilea [N]ui” and that “the
transcript of the 1873 Boundary [Commission] proceedings suggests
[that] the parties to that proceeding had overlapping
claims . . . .” Additionally, they argue that the petition to
settle the boundaries of Hilea Iki was filed after the deadline
for filing codified in “An Act to Provide for the Appointment of
Boundary Commissioners” (1862 legislation) and extended in “An
Act to Facilitate the Settlement of Boundaries, by the
Appointment of Commissioners, and Extend the Term of the
Commission of Boundaries Established by an Act Approved 23d
August 1862”7 (1868 legislation), and before the second extension
codified in “An Act to Further Extend the Term of the Commission
of Boundaries” (1874 legislation) was enacted.

First, Omerod Appellants' assertion that there were
overlapping claims to Hilea Nui is unpersuasive inasmuch &s the
petition to settle the boundaries of Hilea Iki identifies Ruth as

the sole owner of Hilee Nui, an edjoining tract of land, and
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makes no claim to any part of Hilea Nui on the part of the

petitioners. See supra at 19-20.

Second, thé reproduction of the 1868 Legislation
appended to Omerod Appellants' Opening Brief is inaccurate. The
actual text of the 1868 legislation mandates that the
“continuance of the [Boundary Commission] . . . be . . . extended
to the 23d day of August, 1874[,]” not to “the 23d day of August
1873,” as erroneously stated in Omerod Appellants’ copy of the
legislation. (Emphases added.) Thué, Omerod Appellants’
contention that the Boundary Commission lacked jurisdiction over
the petition to settle the boundaries of Hilea Iki because the
petition was filed after August 23, 1873, but before the 1874
Legislation was enacted, is without merit.

C.

Rppellee MKA’s motion for summary judgment was
supported by the following exhibits: (1) pages from the Mahele
Book showing that lands denominated “Hilea” were allotted to Lot
and Leleiohoku; (2) LCA 7715, Parcels 14 and 15, stating tﬁat Lot
applied “for his lands of Hilea and Punaluu, some Ahupusa at Kau”
(underscoring in original); (3) LCA 9971, Parcels 11, 12, 13, and
14 to Leleiohoku, showing that he applied “for his lands of
Hilea, Hionomoa[, end] Kauhuuhuula, some Ahupuaa at Kau”
(underscoring in originel); (4) the May 5, 1857 deed from Lot to
fourteen individuels c<onveying Lot'’s “entire right in end to the

ve

Ahupuse of Hilees, Keu, Hewei'i, awarded to [him] by the [Land
T

Commission] by [LCA] No. 7715, Parcel 14 (underscoring in
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original); (5) the Boundary Petitions, testimony, and Boundary
Commission judgments related to LCA 7715:14 and LCA 9711:11;

(6) Omerod Appellants’ predecessors’ motion for partial summary
judgment filed in Okuna, claiming an interest in Hilea Iki
through LCA 7715:14; (7) the Findings of Fact and Conclusions of
Law entered in Okuna, concluding that Omerod Rppellants’
predecessors owned an interest in the disputed land at Hilea Ikl
through Royal Patent 7621, LCA 7715:14; {(8) a partial transcript

of proceedings from Okuna in which Omerod Appellants’ counsel,

who represented the defendants (their predecessors in interest)
in that action, informed the court that as part of the settlement
of Okuna, the predecessors of Omerod and Kaluna Appellants
accebted an undivided 100 acre portion of Hilea Iki; (9) the
final rmended Partial Judgment entered in Okuna, memorializing
that Omerod and Kaluna Appellants’ predecessors accepted a 100
acre undivided interest in Hilea Iki and “disclaim[ed] any
further right [to] title and interest in and to the remainder of
LCA 7715, Apana 14[]”; (10) the obituary of Basil Apiki, a party

in Okuna, showing that he was survived by Clara Omerod, an

appellant in this case; and (11) the obituary of Julia Nohokula
Molele, a party in Okuns, showing that she was survived by Rowena
K. Kaulia and Clara Omerod, appellants in this case. The first
four exhibits described above were actually first provided to the
court by Omerod Appellants as attachments tc the Amended
Complaint. Thus, Appellee MKA supported its motion for summary

judgment with & historical and legal record sufficient for the
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court to determine that no genuine issue of material fact existed
as to Appellants’ ability to prove title to Hilea Nui through LCA
7715:14 and that Appellees were entitled to judgmeht as a matter
of law.

Omerod Appeilants’ argument that there is no identity
of issues between the Boundary Commission proceedings and this
case because “the 1877 Boundary Commission judgments rendered no
opinion about title or ownership of any land involved in this
case” is unpersuasive.®® We agree with the court that there was
a common issue in the two proceedings despite the fact that the
issue in the original proceeding was framed as a boundary
question. Specifically, the common guestion was “whether the
boundaries of LCA 7715, Apana 14 included only Hilea Iki and not
Hilea Nui.”

As we understand their argument, Omerod Appellants
contend that the Boundary Commission was not presented with an
issue of “ownership” because it was not petitioned to determine
the state of title to Hilea. However, the Boundary Commission
judgment determined, by metes and bounds, precisely what land the

petitioners “owned” pursuant to LCA 7715:14 and the May 5, 1857

32 The legisletion esteblishing the Boundary Commission reguired it
to notify eny owners of the land that was the subject of a petition and of
edjoining lends of the pending hearing. At the hearing, the Boundary

Commission wes tc “receive . . . all the testimony offered, . . . go on the
ground when regulired by either perty, &nd . enceevor ctherwise to obtein
gll informetion pcssible to errive at & just decision &s to the boundaries of
szid lends.” Upon cethering all this informestion, the Bouncdary Commission was
guthorized to render & cecision “describ[ing] the boundaries deciced on, by
survey, by neturel topogrephicel festures, or by permenent boundary marks, or
pertly by each “
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deed from Lot. As noted supra at 12-13, Boundary Commission

judgments were the only way to conclusively establish the
boundaries of land awarded by name only during the Mahele.

TLiliuokalani, 14 Haw. at 105 (Thomas Fitch, Esqg., concurring).

Thus, the Boundary Commission proceedings and the present
litigation present an identical issue, to wit, what lands were
covered by the grant of Hilee to Lot, pursuant to the Mahele and
LCA 7715:14.

We note that the parties do not dispute that separate
Boundary Commission judgments, describing Hilea Iki and Hilea Nui
by metes and bounds, were entered and not appealed. These
separate judgments indicate that the boundaries of these two
tracts of land were not identiceal. Thus, Hilea Iki and Hilea Nui
could not be a single ahupua'a, but must be discrete adjoining
properties under the judgments.

As noted supra at 22-23, the court concluded in its
Decision and Order that all four prongs of the Dorrance test were
met in this case inasmuch as: (1) the issue presented to the
Boundary Commission and the court was the same, namely, what land
constituted LCA 7715:14; (2) the Boundary Commission’s decision
“was on the merits and was not appealed”; (3) the issue addressed
by the Boundary Commission was essential to the judgment in that
it was the central issue presented to the Boundary Commission;
and (4) the parties against whom collateral estoppel were privies

to the parties in the Boundary Commission proceedings as their
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successors-in-interest to real estate.® Thus, the court
correctly concluded that Appellants were “collaterally estopped
from claiming an interest in Hilea Nui as a matter of law.”3
D.
As noted supra at footnote 29, we ordered Omerod

Appellants’ supplemental citation to Wailuku Agribusiness to be

stricken for failure to comply with HRAP Rule 28(j). However, we

observe that our decision in Wailuku Agribusiness does not

support Appellants' contention that the court erroneously granted

summary judgment in favor of Appellees. Wailuku Agribusiness
addressed the propriety of a grant of summary judgment in favor
of a plaintiff besed on a theory of adverse possession. 114
Hawéiﬁ,27, 155 P.3d at 1128. We noted that “where a cotenancy

exists there is & ‘special burden in proving hostile possession’

33 The portion of the Decision and Order paraphrased here is quoted
supra at 31.
34 In effect, this pertains to the following issues on appeal

designated by Appellants. As recited in Omerod’s Opening Brief: (1) “issue
preclusion does not apply because the 1877 judgments were ambiguous, there was
no identity of issues, the issue of title was not essential to the 1877
judgments, the Boundary Commission lacked jurisdiction, the 1877 judgments
were void, and the issues in this lawsuit were neither actually litigated nor
finally decided by the Boundary Commission[,]” (2) “the court did not apply
the stricter standarcds for issue preclusion required where claims involve
title disputes or co-tenancy[,]” (3) “issue preclusion would contravene public
policy in this case[,]” (4) “this case involves issues of public importance
and wide epplication and should not be resolved by summary judgment{,]” (5)
“the court should have required Eppellees to establish paper title to Hilea
[NJui[] before it grented a summery judgment effectively awarding title to
Rppellees.”

As fremed by Kesheenenui Eppellants: (1) “[tlhe court erred in its
cdecision when it applied the doctrine of cocllateral estoppel &s it relates
back to the Boundary Commission judoments of 1877[,1” (2) “[Lot] and
Leleiohoku each owned &n uncdivided one-half (50/50) interest in the ghupue’s
of Hilee &s cotenents[,]” &encd (3) “[tlhe Boundary Commission had no guthority
to @lter the interest conveyed by . . . [Lot], whereby in effect its 1877
Judgments diminished the interest of the grantees, while 2t the seme time
increesing the interest of . . . Leleichoku and his succes
(Cepitalizetion omitted.)

€
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that requires the cotenants making a claim of adverse possession
‘to show that they had acted in good faith in relation to their

cotenants.’” I1d. at 34, 155 P.3d at 1135 (gquoting Morinoue V.

Roy, 86 Hawai‘i 76, 82, 947 P.2d 944 950 (1997) (citing City &

County of Honolulu v.. Bennett, 57 Haw. 195, 209, 552 P.2d 1380,

1390 (1976)). We ultimately held that “[blased on the record,
genuine issues of material fact remain as to whether Wailuku
acted in good faith towards its purported cotenants in [the
subject property].” 1d. at 35, 155 P.3d 1136. This holding was

pased on an assumption that a contenancy existed in the subject

property. See id. (“[A]ssuming a cotenancy existed, it was
incumbent upon Weiluku to prove it acted in good faith towards
coténants upon claiming adverse possession.”) Thus, inasmuch as
summary judgment in this case was not based on the prevailing
party’s claim to title by adverse possession, the court did not
err in not requiring Appellees to prove that they had acted in
good faith toward their putative cotenants.

X.

Inasmuch as we have determined on appeal that the grant
of summary judgment in favor of Appellees was proper under the
circumstances, there is no need to address the arguments relating
to the preclusive effect of the Stipulated Decree in the Okuna
action. Even assuming, zrouendo, that the court erred in its
conclusion that the Stipulated Decree prevented at least some of
the Appellents from reising eany claim to Hilee Nui through LCA
7715:14, such error would not alter the court’s conclusion that
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the Appellants are collaterally estopped from raising such a
claim by virtue of the preclusive effect of the Boundary
Commission judgments.

XI.

Next, we address Omerod Appellants’ contention that in
granting summary judgment, the court in fact granted title to
Hilea Nui to Appellees without requiring them to make a prima
facie showing of title. As to this issue, Omerod Appellants
appear to argue that the court applied the wrong standard on
summary judgment.

Specifically, Omerod Appellants cite to the burden of

proof reguired on summary judgment as stated in Pioneer Mill. 1In

that case, this court announced that

the moving party beers the ultimate burden of persuasion.
This burden always remains with the moving party and
requires the moving party to convince the court that no
genuine issue of meterial fact exists and that the moving
party is entitled to summary judgment as a matter of law.

The moving party's burden of proof is a stringent one,
since the inferences to be drawn from the underlying facts
alleged in the relevant materials considered by the court in
deciding the motion must be viewed in the light most
favorable to the non-moving party, and any doubt concerning
the propriety of granting the motion should be resolved in
favor of the non-moving party.

The evidentiary standard required of a moving party in
meeting its burden on & summary judgment motion depends on
whether the moving party will have the burden of proof on
the issue at trial.

90 Hawai‘i at 296, $78 P.2d at 734 {emphasis and internal
citations omitted). Thus, according to Omerod Appellants, “[t]he
movant . . . must show prima facie title to the land in dispute.”

(Citing Meuil land & Pineezpole v. Infiesto, 76 Hawai'i 402, 407,

879 P.2d 507, 512 (1994).) Omerod Appellants conclude that “if
the case went to trial there would be no competent evidence to
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support a judgment for his or her opponent.” (Quoting Spraague,

102 Hawai‘i at 202, 74 P.3d at 25.)

Baéed on the foregoing authorities, Omerod Appellants
argue that the court incorrectly ruled “that Appellees do not
bear the ultimate purden of persuasion on their claim to Hilea
[N]ui at trial.” They contend that “[tlhat may be the federal

Celotex rule. The combined proof required by Pioneer [Mill] and

Maui Land [& Pineapple] should be the Hawai‘i rule, regardless of

who the movant is.”

Omerod ARppellants’ reliance on Pioneer Mill, Spraague,

and Maui Land & Pinezpple is misplaced. First, the combined

effect of these cases does not result in a higher standard for

summary judgment than the court employed. Pioneer Mill clearly

states that the party moving for summary judgment must show that
no “genuine issue of material fact exists and that the moving
party is entitled to summary judgment as & matter of law.”

Pioneer Mill, 90 Hawai‘i at 296, 978 P.2d at 734. Moreover,

“[t]lhe evidentiary standard reguired of a moving party in meeting
its burden on a summary Jjudgment motion depends on whether the
moving party will have the burden of proof on the issue at
trial.” Id. Thus, in their motion for summary judgment,
Appellees were required to show that there was no genuine issue
of material fact and they were entitled to judgment as a matter
of law on the underlying cleim, i.e., Appellants’ claim that they

owned an undivided one-half interest in Hilea Nui.
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Bppellees were not required to do more than show that
Appellants could not possibly prevail on the underlying claim in
order to prevail on their motion for summary judgmént. See
Sprague, 102 Hawai'i at 202, 74 P.3d at 25 (stating that on
summary judgment, “[tjhe moving party may discharge his or her
bﬁrden by demonstrating that if the case went to trial there
would be no competent evidence to support a judgment for his or
her opponent[]” because “if no evidence could be mustered to
sustain the nonmoving party’s position, a trial would be

useless[]” (quoting Young v. Planning Comm’n of the County of

Kaua‘i, 89 Hawai‘i 400, 407, 974 P.2d 40, 47 (1999)) {(citations
and brackets omitted).

Furthermore, this court has ruled that in an action to
quiet title, only the relative interests of the parties to the

action may be considered. See Ka'u Agribusiness Co. v. Heirs or

Assigns of Ahulau, 105 Hawai‘i 182, 187-88, 95 P.3d 613, 618-19

(2004) (stating that “'[i]t is enough that the interest asserted
by the plaintiff . . . is superior to that of” the defendant such
that a defendant “cannot argue that the bill may not be granted
for the Plaintiffs simply because third parties . . . may have a

right to title of the property” (quoting United States v. Oregon,

295 U.S. 1, 25 (1935))). Thus, in this action to guiet title
brought by Appellants, Appellees were only required to negate
Rppellants’ contentions that Appellants had & right to title in

the land. See id.
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Appellants’ citation to Maui Land & Pineapple for the

proposition that the movant is required to show prima facie

evidence of title to the land in dispute is misapplied. That

case actually states, “In an action to guiet title, the burden is

on the plaintiff to prove title in and to the land in dispute,

and, absent such proof, it is unnecessary for the defendant to

make any showing. Maui Land & Pineapple, 76 Hawai‘i at 408, 879

P.2d at 513 (citing Zimring, 58 Haw. at 110, 566 P.2d at 729

(citations omitted) (emphasis added)). Thus, Maui Land &
Pineapple actually contradicts Appellants’ argument. As
plaintiffs in the underlying guiet title action, Appellants were
required to prove their right to title in Hilea Nui.

| XII.

Appellants’ Reply Brief contends that Appellee C.

Brewer “abandoned and waived” any arguments rebutting Rppellants’
coﬁtention that the court erred in denying their motions for
summary judgment. Appellants’ argument in their reply brief is

as follows

Eppellants arcued in their Openina Brief that they
were entitled to “partial summerv judoment as & matter of
law on convevance of a 50/50 co-tenancy of the Mshele.”
Their position is simple. Appellants argue that the proper
starting point for an analysis of whether a co-tenancy
relationship existed between [Lot] and Leleiohoku in the
zhupue‘'a of Eilea is the Mahele. In summary, Rppellants
argue that the 1848 Mszhele zllotments to [Lot] end
leleiohoku occurred simultaneously, they conveyed freehold
title, end the conveyesnce of & joint interest in lend to two
individusls constitutes & conveyance as tenants in common.
Therefore, beczuse the Mzhele simultaneouslv conveved the
“zhupuz'e of Hilez” to both [Lot] and leleiohoku, thev held
title to the “zhupus'e of Hilez” es co-tenents. This co-
tenancy hes never changed.

(Emphases eadded.) (Internal citations omitted.)
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Appellants next direct this court to HRAP Rule 28(c),
which requires answering briefs to “be of like character as that
required for an opening brief except that no stateﬁent of points
shall be required, and no other section is required unless the
section presented in £he opening brief is controverted.”
Although not expressly articulated, Appellants apparently contend
that Appellees were required to address the above-quoted argument
in their respective reply briefs and, because they did not,
Appellants must prevail on their argument that the court erred in
denying Appellants’ motions for summary Jjudgment.

RAppellants’ apparent position with regard to this point
misconstrues HRAP 28(c) and contradicts the established burden of
persuasion on appeal. HRAP Rule 28(c)’s provision that an
answering brief need only contain sections corresponding to
sections in the appellant’s opening brief does not necessarily
require the appellee to respond to each point raised in the
opening brief. Reversal is not automatically mandated by the

appellee’s failure to respond to an alleged error argued by the

appellant. See Costa v. Sunn, 5 Haw. App. 491, 430, 697 P.2d 43,

51 (1985) (“So great is the burden on appellant to overcome the
presumption of correctness that appellee’s failure to file an
answering brief does not entitle appellant to the relief sought

from the appellate court, even though the court may accept
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reversal is not required where the appellee either submits no
answering brief or the answering brief does not address a
particular issue (citations omitted)).

On appeal, appellants are required to convince the
appellate tribunal that a reversible error occurred in prior

proceedings. Hous. Fin. & Dev. Corp. v. Fercguson, 91 Hawai‘i 81,

92, 979 p.2d 1107, 1118 (1999) (reiterating that “[t]he burden is
upon appellant in an appeal to show error” (quoting Bettencourt

v. Bettencourt, 80 Hawai‘i 225, 230, 909 P.2d 553 558 (1995)

(citation omitted))); Costa, 5 Haw. App. at 430, 697 P.2d at 50
(stating that “the burden is on appellant to convince the
appellate body that the presumptively correct action of the
circuit court is incorrect” (citations omitted)). If appellees
offer no contradictory arguments, an appellant does not
automatically prevail on a given point of error asserted. Id. at
430, 697 P.2d at 51. Rather, when an appellee fails to respond,
an appellant is reguired only to make a prima facie showing of

error in order to obtain the relief sought. Speedway Bd. of

7Zoning Rppeals of Marion County v. Standard Concrete, 276 N.E.2d

589, 591 (Ind. App. 1971) (citations omitted). Thus, Appellants
must, in their Opening and Reply Briefs, make a prima facie
showing that the ruling was error.

Based on the reasoning set forth above, including,
inter glie, our conclusion that the court properly granted
Appellees’ motion for summary judgment, Appellants have not made
a prime facie showing that the court erred in denying their
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motion for summary judgment asserting an interest in Hilea Nui by
virtue of the Mehele. Moreover, Appellees’ arguments that the
court correctly granted summary judgment in their favor
implicitly argue against Rppellants’ contentions that the court
should have awarded summary judgment in their favor. Therefore,
it cannot be reasonably said that Appellees did not sufficiently
address Appellants’ contentions that they are entitled to an
undivided one-half interest in Hilea Nui.

XIIT.

As their third point on appeal, Omerod Appellants
contend that the court erred in denying their Motion for
Reconsideration.

A.

On ARpril 1, 2004, Omerod ARppellants filed & Motion for
Reconsideration arguing, inter alia, that the court “used the
wrong test for summary judgment, the [f]ederal test[.]” 1In
addition, Omerod Appellants raised the same arguments regarding
errors in the Decision and Order that are raised in this appeal.

At the hearing on the Motion for Reconsideration Omerod

Appellants argued that this case

is a matter of public importaence in that it emanates from
the Mahele. The exact nature of the title created in this
cese is & metter of statewide concern because there is no
rior cese in recent times that has focused on the guestion
of whet kind of title emenates from the Mehele.

Counsel for MKA and Ke'u Agribusiness srgued that “the only
public importance issue . . . 1s enforcing the [E]Joundary

1”7

[Clommission judgment and stipulated partition decree
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Counsel continued, “It’s important to uphold what those
proceedings all determined back in the 1870's and what Judge
[Shunichi] Kimura and you decided in the QOkuna matfer. That'’s
the only public issue I see here. . . . Beyond that, this case
is about private claiménts’ claim to title.” Appellant TNC
agreed with this argument and added that “as far as new
evidence[,] there has been none presented today. This argument
about public importance . . . could have been raised prior. All
of the other arguments which [Appellants’ counsel] made could

have been made prior.”

In denying the Motion for Reconsideration, the court

explained:

[Tlhe [clourt was esweare of the suggestion in [Zimring] that
summary judgment is not appropriate in matters involving
issues of vast public importence.

Although this case is obviously very important to the
litigants, it does not involve & question of vast public
importence such as, for example, between the State and &
private land owner, who owns new land created by lava at the
oceanfront? Or as . . . between the State and the private
land owner, who owns the land adjacent to the ocean? Or as
between the State and the private land owner, who owns the
water flowing over the land?

The court’s denial of the Motion for Reconsideration is

reviewed for an abuse of discretion. Kienker v. Bauer, 110

Hawai‘i 97, 115, 129 P.3d 1125, 1143 (2006) (citing Ass'n Of

Apartment Owners of Wailez Elua v. Wailea Resort Co., 100 Hawai‘i

97, 110, 58 P.3d 608, 621 (2002)). This court has repeatedly
explained that “[t]he purpose of & motion for reconsiderztion is
to allow the parties to present new evidence and/or arguments
that could not have been presented during the earlier adjudicated

motion.” Sousaris v. Miller, 92 Hewei'i 505, 513, 993 P.2cd 539,
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547 (2000) (quoting First Ins. Co. of Hawaii, Ltd. v. lawrence,

77 Hawai‘i 2, 17, 881 P.2d 489, 504 (1994) (quoting Amfac, Inc.

v. Waikiki Beachcomber Inv. Co., 74 Haw. 85, 114, 839 P.2d 10, 27

(1992))) (internal quotation marks omitted). “Reconsideration is:
not a device to relitigate old matters or to raise arguments or
evidence that could and should have been brought during the
earlier proceeding.” Id. (citations omitted).

B.

As to this point, Omerod Appellants seem to raise two
discernible arguments on appeal. First, that the court
erroneously disregarded Omerod Appellants’ contention that the
court epplied the federal standard for summary judgment, which
was.allegedly not applicable in Hawai‘i. Second, that the court
érroneously determined that this case “does nét involve a
question of vast public importance” such that summary judgment is
inappropriate. Appellees responded that Appellants had not met

the applicable standard for motions for reconsideration.?®

3 Appellee TNC responds that the court properly denied the Motion
for Reconsideration beczuse Omerod Appellants “failed to present any new
evidence.” See Kaneche Bay Cruises, Inc. v. Hirata, 75 Haw. 250, 269, 861P.2d
1, 11 (1993) (affirming denial of motion for reconsideration where movant's
failure to produce evidence prior to summary judgment ruling indicated lack of
due diligence, especielly considering that movant could have requested a
continuence to conduct edditional discovery before the court ruled); Gecssincer
v. Rss'n of RApartment Owners of the Recgencv Ale Wei, 73 Haew. 412, 427, 835
P.2d 627, ©35 (19%92) (effirming deniel of motion for reconsiderstion where
meveant “could end should heve” presented the proffered evidence before the
court ruled on the motion for summery judgment). Appellees Olson Trust end C.
Brewer elso respond t the court did not ebuse its discretion in denying the
Motion for Reconsid ion because “Appellents failed to present eny new
evidence. . . . In €, Appellents reheshed the seme facts &nd arguments.
(Footnote omitted.)

Eppelle

”

nts do not reply to these erguments.

[

64



#*+FOR PUBLICATION IN WEST'S HAWAI'I REPORTS AND PACIFIC REPORTER***

C.

The first issue, whether the court improperly applied
the federal standard for summary judgment, has already been
resolved against Appellants. See supra at 28-30.

As to the second issue, this court has held that some
cases present such important questions that summary judgment is
not an appropriate method of adjudication. For example, State V.
7zimring, 52 Haw. 472, 479 P.2d 202 (1970), confronted the issue
of land ownership after volcanic eruptions. In that case, the
private owners and the State both claimed title to oceanfront
land adjoining the Zimring’'s property created by a lava flow.
Id. at 472-74, 479 P.z2d at 203. The Zimrings moved for summary
judgﬁent pased on kama‘zina testimony®® that “Hawaiian usage”
éstablished that such lands belonged to the party who owned the
adjoining, preexisting property. Id. at 473-74, 479 P.2d at 203.
This court, in reversing the trial court’s grant of summary
judgment in favor of the zimrings, noted that “[t]lhis is a case
of first impression on a question of vast public importance. The
impact of this decision will not be limited to the case at hand
but will count for the future[,]” and should not be resolved on
summary judgment. Id. at 475, 479 P.2d at 204.

Other instances where this court has found the issue to

pbe of such great public importance so as to preclude summary

se Kemz'zine testimony is the testimony of “e perscn femilier from

childhood with eny loceality[.]” Epplicetion of Pehford, 50 Eew. 314, 337, 440
F.26 76, 89 (1968) (citetion end guotetion merks omitted).
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judgment include: (1) the availability of a tort action for
mental or emotional injury without accompanying physical injury,

Leong v. Takasaki, 55 Haw. 398, 401-02, 520 P.2d 758, 761 (1974)

(noting that the right to maintain such an action “is a most
unsettled question in’the law of torts, an area ‘clearly in a
process of growth, the ultimate limits of which cannot as yet be
determined([]’” (quoting Prosser, Torts 50, § 12 (4th ed. 1971));
(2) whether a “flat grant” public assistance scheme was

authorized under the governing statutes, (Keller v. Thompson, 56

Haw. 183, 194, 532 P.2d 664, 672 (1975) (“this is precisely the
type of case where good judicial administration requires that the
determination of the validity of the regulations be withheld
until all testimony is adduced after a full trial[]”).

On the other hand, even where litigation presented
“complex issues” and the non-moving party asserted that the case
presented “vast policy implications[,]” this‘court noted that
summary judgment will still be appropriate if “there is no
genuine issue as to any material fact and defendants clearly

demonstrate they should prevail as a matter of law

Molokai Homesteaders Coop. Ass’'n. v. Cobb, 63 Haw. 453, 457-58,

629 P.2d 1134, 1138 (1981) (affirming grant of summary judgment
in favor of defendants because “[a] review of the record
indicates the relevant facts are undisputed for the most part and
none of the disputed facts are meterial to the legal issues posed

for resolution([]”).
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D.

It cannot be concluded that summary judgment is not an
appropriate avenue of disposition in this case. Omerod
Appellants argue that they present issues of enormous public
import because the soufce of the disputed title stems from the
Mahele. Inasmuch as all title to land in Hawai‘i traces its
origins to the Mahele, this cannot reasonably be termed a case of
first impression. Bennett, 57 Haw. at 201, 552 P.2d at 1385-85
(“Kamehameha III . . . was in the fullness of the common law
phrase ‘the universal lord and original proprietor of all lands

in his kingdom.’ He was the source of title.” (Quoting Carter V.

Territory, 14 Haw. 465, 470 (1902), rev’'d on other arounds, 200

U.S. 255(1906))). Furthermore, given that our case law treats
the Mahele and its ramifications extensively, Omerod Appellants’
argument that the outcome of this case will have a profound

effect on our jurisprudence is not persuasive. Molokai

Homesteaders clearly demonstrates that summary judgment 1is

appropriate in this case because Appellees have demonstrated that
the relevant facts regarding the Boundary Commission judgments
are undisputed and the disputed facts are not material to the
issue of collateral estoppel. 63 Haw. at 457-58, 629 P.2d at
1138.

For the foregolng reasons, the Rule 54 (b) judgment as

it relates to the Motion for Reconsideration is affirmed.
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XIV.
A.

On November 30, 2004, Omerod Appellants filed a Motion
to Alter or Amend the Rule 54 (b) Judgment. In their supporting
memorandum, Omerod Apbellants argued that the book of maps
including the 1902 Cridge map discovered earlier that summer by
the archaeologist showed Hilea as a single ahupua‘a, thus
directly contradicting Appellees’ arguments that the Boundary
Commission defined the respective boundaries of LCA 7715 and LCA
9771 as two separate ahupua‘as. Omerod Appellants contended that
the map created a genuine issue of material fact that should have
precluded summary judgment, because the cartographer included in
his'map.the Boundary Commission’s dividing line between Hilea Iki
and Hilea Nui, but “he did not put it in as an ahupua‘a
boundary.” Additionally, Omerod Appellants argued that the book
of maps should have been produced in response to their

interrogatory. The relevant interrogatory states:

Please state specifically what your title is to the portion
or portions of the land described in the Complaint, listing
for each portion you claim the tax key, grant number,
allotment number, metes and bounds description, and arez.

PLEASE PRODUCE . . . ANY SURVEY MAPS OR OTHER DOCUMENTS IN
YOUR POSSESSION WHICH PERTRIN TO THE ABOVE.

B.
Appellee C. Brewer argued that the 1902 map could not
change the Boundary Commission boundaries, and the maps in the
book were not intended “to deel with legal boundaries or title.”

Appellee C. Brewer further argued thet “[Cridge] was not around
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at the time of the Boundary Commission Judgment and what he did
many years later is totally irrelevant to what we’re doing here
today and totally irrelevant to our earlier motion for summary
judgment . . . .” Finally, Rppellee C. Brewer argued that the
Cridge map was not responsive to Omerod Appellants’ interrogatory
because it was not a survey map, but rather, a “sugarcane field
map.” Appellees Olson and TNC made essentially the same
arguments. Appellee Olson argued that the subpoenaed books were
wworkbooks” and “what is drawn by a surveyor doesn’t affect legal
rights.” Appellee TNC argued, “It’s a workbook, it’'s a field
book. It is not a survey. . . . Mr. Cridge was not competent to
change the decision of the monarchy’s Boundary Commission.
[or]‘the Land Commission "

C.

The court heard the motion on January 13, 2005. At the
hearing, Appellee C. Brewer objected to the production of the map
book as irrelevant, but the court accepted it into evidence.
Appellees also argued that the map “was not a survey,” but
rather, & “field or plantation map.” They stated that it was not
the map’s “intention to deal with legal boundaries.”

The court ultimately denied the motion to alter or

amend the Rule 54 (b) judgment. The court ruled, in pertinent

part, that
the maps &t issue were sugercene or field meps/|, njot
generzted for the purpose of defining title or boundary
issues. The meps &t issue zpparently were crezted efter the
Eoundary Commission determinsticns. And the meps do not
rise to the level of judgments which would supersede the
Boundery Commission Judgments.

69



***FOR PUBLICATION IN WEST'’S HAWAI'I REPORTS AND PACIFIC REPORTER***

Therefore the meps do not create cenuine issues of material
fact that would cause the [clourt to alter the [clourt’s
prior decision recarding the dispositive nature of the
Boundary Commission Judoments as a matter of law.

(Emphasis added.)
D.

Omerod Appellants contend that the court’s denial of
their Motion to Alter or Amend Judgment was erroneous for four
reasons. First, that the court erred because “the 1902 Cridge
map was clearly based on official surveys of a District Judge and
the 1877 Boundary Commission judgments, and showed the latter did
not divide two ahupua‘as but rather created two ‘ilis or
administrative divisions within one Hilea ahupua‘a.” Second, the
court erred because “Appellants did not offer the Cridge map to
the trial court as ‘superceding judgment,’ but rather as
admissible, extrinsic evidence of the nature of the 1877 Boundary
Commission judgments, for purposes of determining issue
preclusion.” Third, that the “Cridge map either showed a lack of
identity between the claims adjudicated in the 1877 Boundary
Commission proceedings and the present case, or raised genuine
issues of fact as to this crucial component of issue preclusion,
either of which required denial of summary Jjudgment.” Fourth,
that the court “ebused its discretion when it refused to impose
sanctions for C. Brewer’s flzgrant concealment of this crucial
and highly relevant Cridge map during discovery.”

E.

Rppellee TNC responds that the court correctly denied
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the motion to alter or amend judgment because “nothing in the
Cridge Maps can successfully challenge the Boundary Commission’s
determination of the boundary between Hilea Iki and Hilea
Nui.” Appellee TNC further states that, “even if the Cridge maps
were of probative value, they do not meet the . . . definition of.
‘material’ for withstanding summary judgment.” (Citing Durette

v. Aloha Plastic Recvycling, Inc., 105 Hawai‘i 490, 501, 100 P.3d

60, 71 (2004) (“A fact is material if proof of that fact would
have the effect of establishing or refuting one of the essential
elements of a cause of action or defense asserted by the
parties.” (Citations omitted.)). Appellee TNC contends that the
maps “do not refute any of the essential elements of TNC's
defense because the maps cannot assail the Land Commission awards
or the Boundary Commission Jjudgments.”

Rppellees Olson and C. Brewer answer that “[t]he maps
did not, and were not intended to, delineate the legal boundaries
of Hilea Nui and Hilea Iki.” They point out that “[e]ven survey

maps are not proof of title.” (Citing Santos v. Perreira, 2 Haw.

App 387, 393, 633 P.2d 1118, 1123 (1981) (“The persons who
prepared these survey maps [depicting disputed dirt road] are
persons expert in the field of survey. They are not expert in
the fields of easement, highway and conveyancing law, which they
must be in order to render an expert opinion on the guestions
whether the road is legally & public road . . . .")). Rppellees

Olson and C. Brewer state thet the meps “could not cheange the
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legal results of the Land Commission and Boundary Commission
proceedings decades after the fact.”

Additionally, Appellees Olson and C. Bre@er posit that
the court did not abuse its discretion in denying Appellants’
motion for sanctions because: (1) “C. Brewer'’s response to the

. . request for documents was not incomplete or incorrect]|,
n]Jor did it omit information that could have led to the discovéry
of admissible evidence”; (2) “Appellants requested survey maps,
not field maps, or any other maps of the property” such that “C.
Brewer was not required to supplement its response under Rule
26 (e) (2)"”; and (3) “the maps were not ‘material’ or relevant to”
the court’s collateral estoppel analysis.

F.

In reply, Omerod Appellants argue that C. Brewer
committed fraud on the court. The alleged fraud appears in the
Declaration of C. Brewer’s Vice President of Real Estate, in
which he states that Cridge’s maps were based on “underlying maps
from some unknown source . . . .” Omerod Appellants assert that
C. Brewer'’s counsel reiterated this allegedly fraudulent
statement at the Janueary 13, 2005 hearing, when he stated that
the maps used “some underlying map that nobody knows at this
point how - what critics were relying on . . . .” They then
point out the court relied on this alleged fraud when it ruled
that “there is no evidence as to what the cartogrepher relied

upon in drewing the maps. Therefore the maps do not create

1

genuine issues of material fact that would cause the [c]ourt to
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alter the [clourt’s prior decision. . ..” Furthermore, Omerod
Appellants argue that Appellee C. Brewer failed to offer any
counter-argument to the fraud allegation, and thus “waived any
argument regarding the fraud contained in the December 30, 2004,
declaration.”

G.

A motion made pursuant to HRCP [Rule] 59(e) to alter or
amend a judgment is reviewed under the abuse of discretion
standard. Gossinger, 73 Haw. at 425, 835 P.2d at 634. An abuse
of discretion occurs when the trial court “exceeds the bounds of
reason of law or practice to the substantial detriment of a

party.” Kawamate Ferms v. United Acri Prods., 86 Hawai'i 214,

241, 948 P.2d 1055, 1082 (19%7).

The court did not ebuse its discretion in concluding
that the 1902 Cridge maps could not refute the 1877 Boundary
Commission judgments such that the court should alter its
decision that the Boundary Commission judgmeht precluded this
lawsuit. This court has stated that “maps and surveys are of no.
greater value as evidence than the information on which they were

bzsed.” State by Kobavashi v. Midkiff, 49 Haw. 456, 473, 421

pP.2d 550, 560 (1966) (citing Boundaries of Kapvahulu, 5 Haw. 94

(1883)). According to the “Explanation” on the Cridge maps, they
were based on “[a] plantetion mep and new surveys by J.H.

1

Weipuilani[.] Omerod Eppellants declare that J.H. Waipuileni

was & Representative to the Legislature in the late 1800s and &
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sitting District Court Judge of Ka‘u at the turn of the twentieth
century.

However reliable Judge Waipuilani may have been, his
map and survey have not been shown to be “the expression of
original kamaaina testimony or contemporary knowledge at or about
the time of the Mahele” or that they could affect the Boundary

Commission judgment. See Midkiff, 49 Haw. at 473, 421 P.2d at

560 (citing Boundaries of Pulehunui, 4 Haw. at 251; Boundaries of

Kahua 2, 20 Haw. 278, 285 (1910)). Accordingly, the map could
not create a genuine issue of material fact regarding the
dispositive nature of the Boundary Commission judgment. Thus,
the court did not ebuse its discretion in refusing to alter or
ameﬁa the Rule 54 (b) Judgment.

XV.

Appellants’ various notices of appeal claim to appeal
from the court’s July 7, 2005 Order Denying Defendant C. Brewer &
Company, Ltd.’s Motion to Quash Subpoena Issued to John Cross, C.
Brewer & Coﬁpany, Ltd., but their briefs do not address this
order in either the statements of issues on appeal or argument
sections. Arguments not presented in accordance with HRAP Rule
28 (b) may be disregarded and thus will be disregarded on this
issue. HRAP Rule 28(b) (4) (“Points not presented in accordance
with [HRAP Rule 28] will be disregarded, except that the
eppellete court, &t its option, may notice & plain error not

6

presented.”); Spracue, 102 Hewei'i at 195, 74 P.3d at 18 (“It is
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within the appellate court’s discretion whether to recognize

points not presented in accordance with HRAP Rule 28 (b) (4).").

XVI.
A.

On July 8, 2005, the court denied Omerod Appellants’

Motion for Relief from Judgment and for Sanctions under HRCP Rule

60 (b) (Rule 60(b) Motion). In that motion, Omerod Appellants

moved for

relief from the [November 30, 2004 Rule 54 (b) Judgment], and

for sanctions against . . . C. Brewer . . . based upon newly
discovered evidence and fraud, misrepresentation and other
misconduct by . . . C. Brewer . . . . [Omerod Appellants]
and this [clourt have relied upon . . . C. Brewer's apparent

fraud, misrepresentations, and other misconduct which
ultimately resulted in severe prejudice to [Omerod]

Omerod Appellants’ memorandum in support of the Rule

60 (b) Motion set forth the bases of their request as follows:

(Emphesis

C. Brewer has always been aware that R.C. Cridge drew &
series of maps in 1902 for plantation purposes . . . . A1l
three Cridge maps have the identical detail regarding the
poundaries of Hilea as only one ahupus‘a. C. Brewer hes been
zware that the recently discovered large August 1902 Cridge
map was bzsed on “new surveys” because that is what it
states on the face of the map! C. Brewer concealed the
existence of these two large maps . . . although it had
these maps in its possession and on its index of meps for
over 100 vears. This concealment was fraudulent. The
Declaration of John Cross, a C. Brewer executive, utilized
to oppose the prior motion to set aside the judgment,
provided in part: “. . . for some resson Cridoe did not
hiohlicht the common boundary in vellow . . . and used
underlving meps from some unknown sources to cdepict
zpproximate shupusz‘z boundaries . . . [.1” . . . C. Brewer
intentionallv concealed the source of the Cridoe shupuz's
boundarv information from the [clourt znd [Omerod
Ippellants] to prevent the existence of & “genuine issue of
materizl fact” thet would meke summerv Judcment impossible
=nd would hzve provided the agrounds for this [clourt to
heve oranted [COmerod Eppellents’] Motion to Alter or ERmend.

zdded.) £As discussed gupre at 25, Omerod Appellants

also argued that there was another mép in C. Brewer'’s possession
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contradicting the court’s finding that LCA 7715:14 to Lot was
synonymous with Hilea Iki.

In its Memorandum in Opposition, TNC argﬁed that relief
under HRCP Rule 60(b) should be denied because

[tlhe “newly discovered” maps cannot negate the Boundarv
Commission’s decision regarding the existence of the two
separate lands of Hilea Iki and Hilea Nui. Also, the new
maps cannot serve as a basis for awarding a new trial
because the new maps offer merely cumulative evidence that
will not change the outcome of the [Rule 54(b) Judgment].
Finally, even if the new maps were of probative value, thevy
do not meet the Hewai'i Supreme Court’s definition of
“material” for purposes of withstanding summarv -judgment and
therefore the new maps do not justify this [c]ourt’s setting
aside the [Rule 54 (b) Judgment].

(Emphases added.)

In its memorandum in opposition, C. Brewer argued that
Omerod Appellants sought to “dodge” the denial of the Motion to
Altér or Amend “with purposeful partial cites to the record and
increasingly virulent accusations, such as false sworn
declarations by C. Brewer Vice President John C. Cross being
fraud on the [Appellants] and the [c]ourt.” C. Brewer urged the
court to not only deny the Rule 60 (b) motion; but to strike it
“as scandalous under [HRCP Rules] 12 and 7 ” and award C. Brgwer
its costs in responding to the motion. C. Brewer éontended that
the Rule 60 (b) motion should be denied because: (1) “the three
maps are not survey meps and therefore were not responsive to
[Omerod’s] discovery request”; (2) “even surveyor’s maps have no
legal significence in disputes over titles or boundaries”; and

(3) “the ‘new evidence’ . . . cannot alter or emend the clear

17”

[
@
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unembiguous Boundary Commission Judgments issued in the
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As to the issue of discovery abuse, C. Brewer asserted
that “[tlhe [c]ourt has not ordered C. Brewer to do anything that

C. Brewer hasn’t done. [Omerod Rppellants] cite the Kawamata

opinion on [HRCP Rule] 37 (b) (2) sanctions, when there was no
order entered herein requiring the discovery now moved on.
[Omerod Appellants] want to skip right to sanctions.” Finally,
C. Brewer reiterated its contention that “accusations of false
statements by John C. Cross are ‘scandalous’ as defined by [HRCP]
Rule 12 . . . and made applicable to Motions by [HRCP] Rule
7(b) (3)."

In its oral ruling, the court first addressed the

allegations of fraud and misrepresentation, stating that it

would have anticipated even with that . . . first
interrogatory and request for production that the Cridge
mzps would have shown up, but I can see where Mr. Cross
micht have tzken the position that that wasn’'t something
that was needed to be produced because it wasn't & survey
mep. I'm not gonnea say thet Mr. Cross committed fraud, but
1 would have hoped that . . . these things would have been

produced earlier.

(Emphasis added.)

As to the issue of whether the Rule 54(b) Judgment
should be set aside, the court reiterated that the maps “would
not make a difference in regard to the [c]ourt’s prior analysis.
The maps do not rise to the level of judgments which would
supersede the Boundary Commission judgments.”

B.

A trial court’s disposition of & motion brought under

HRCP Rule 60(b) is reviewed for abuse of discretion. (Greene v.

Greene, 8 Haw. Rpp. 559, 569, 815 P.2d 28, 32 (1991) (citing

~J
~J
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Paxton v. State, 2 Haw. Rpp. 46, 625 P.2d 1052 (1981); Havashi v.

Havashi, 4 Haw. App. 286, 290-91, 666 P.2d 171, 175 (1983)). On
appeal, Omerod Appellants argue that the court abuéed its
discretion in that it “should have imposed sanctions and/or
vacated its prior order of judgment” because “C. Brewer violated
the discovery rules and intentionally withheld relevant
evidence[.]” They argue that under this court’s precedent in

Kawamata Farms and Matsuura v. E.I. DuPont, 102 Hawai‘i 149, 73

P.3d 687 (2003), “where nondisclosure due to fraud,
misrepresentation or misconduct occurs, sanctions should be
imposed equal to the benefit obtained by the errant party.”
Omerod Appellants characterize C. Brewer’s trial
strafegy as an attempt to convince the court that Appellants’
Single ahupua‘a theory was & “recent construct.” Then, they
argue that: (1) when C. Brewer argued this “recent construct”
theory “that its own 100-year-old maps” supported the Appellants’
single ahupua‘a theory; (2) C. Brewer “clearly intended both [the
court] and Appellants to rely on its ‘recent construct’
concealment strategy until this lawsuit was dismissed”; and
(3) the court and Appellants “relied on this strategy and
Appellants’ cleims were dismissed.” Omerod Appellants claim that

this was “clearly fraud” under Shoppe v. Gucci Am., Inc., 94

Hewaii 368, 386, 14 P.3d 1049, 1067 (2001) (setting forth the

D
[\}]
ct
()

nt

0]

elements of fraud as: “(1) felse repres: ions . . . made by

(!

Hh

defendants, (2) with knowledge of their falsity (or without
knowledge ©of their truth or fzlsity), (3) in contemplation of
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plaintiff’s reliance upon these false representations, and

(4) plaintiff did rely upon them”). Omerod Appellants also
contend that even if C. Brewer’s conduct did not rise to the
level of fraud, “it was at least intentional misrepresentation or
misconduct that justified the strongest sanctions. . . .”
Omerod Appellants additionally filed a Citation to

Supplemental Authority on May 24, 2006, citing to our decision in

Arakaki v. SCD-Olanani Corp., 110 Hawai‘i 1, 129 P.3d 504 (2006),

for the proposition that grants of summary judgment should be

reversed when the prevailing party “fraudulently concealed from

the trial judge before summary judgment crucial facts . . . .7

37 Eppellee Olson responded to Omerod Appellants' May 24, 2006 letter

stating that the arguments contzined therein should be stricken because they
did not comply with HRAP Rule 28(3) (2006). That rule provides in pertinent
part that parties may

bring to the appellate court’'s attention pertinent and
significant esuthorities published after & party'’'s brief has
been filed, but before a decision. . . . The letter shall
provide references to either the page(s) of the brief or to
z point argued orelly to which the citations pertain. The
letter shell, without argument, state the reasons for the
supplemental citations.

Appellee Olson contends that Omerod Appellants “improperly re-
argue[] points raised in [their] briefs and make[] false and inflammatory
accusations of ‘freudulent concezlment’ against Defendant-Appellee C.

Brewer . . . .” Bppellee Olson further relates that the Citation to
Supplemental Authority is inappropriate inasmuch as the opinion in Arskski was
first published on February 23, 2006, and was corrected on March 1, 2006,
before Omerod Appellants filed their Reply Briefs on March 24, 2006.

Without resolving the issues regarding Omerod Eppellents’
compliance with ERAP Rule 28(3), we note that our decision in Rrekski does not
support their position. First, we did not hold that fraudulent concezalment of
evidence by one perty could be imputed to his or her successor-in-interest.
Second, the grent of summery judgment in favor of Rrakaki was vaceted beceuse
hic motion wes not supported by evidence sufficient to “rule out cenuine
iessues of meteriel facti,1” Erakski, 110 Bawei'i &t 8, 128 P.3d at 511, &= to

[=]
the underlying cleim. 1In contrest, as discussed supre, in this cese,
Defendant MKR’s motion for summery judgment was supported by “undisputed
fzcts” sufficient to “obviete trizl of the fectuel issues raisecd” in the
Zmended Compleint, nemely, Zppellents’ cleim to an interest in Hilee Nuil by
virtue of their interest in LCA 7715:14 See id
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In answer, Appellee TNC argues that the court correctly
denied the Rule 60(b) Motion “because the Cridge Maps were not
credible evidence and could not affect the outcome of the case.

[N]Jothing in the Cridge maps can successfully challenge
the Boundary Commission’s [n]ineteenth [c]lentury determination of
the boundary between Hilea Iki and Hilea Nui.” Appellee TNC
repeats its contention that the maps “are neither ‘credible’ nor
‘of such a material and controlling nature as will probably
change the outcome’” of the Rule 54(b) Judgment. (Citing

Kawamata Farms, 86 Hawai‘i at 251, 948 P.2d at 1092.) (Emphasis

omitted.) It asserts that the Cridge maps are not “material” as
defined by this court inasmuch as they “do not refute any of the
essential elements of TNC’s defense because the maps cannot
éssail the [LCAs] or the Boundary Commission judgments.”

In response, Appellees Olson and C. Brewer contend that
the court did not abuse its discretion in denying the Rule 60 (b)
Motion since the Cridge maps “were not relevant or ‘material’ to”
the issue of collateral estoppel decided by the court because
they “did not, &nd were not intended to, delineate the legal
boundaries of Hilea Nui and Hilea Iki.” Appellees Olson and C.
Brewer point out that “[e]lven survey maps are not proof of
title.” (Citing Perreira, 2 Haw. App. at 293, 633 P.2d at 1123.)
They meintein that Cridge end J.H. Waipuilani “could not change
the legal results of the land Commission end Boundary Commission
proceedings deceades efter the fect.” Llastly, Appellees Olson and
C. Brewer contend that the court did not err in denying Omerod

80
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Rppellants’ relief based on the alleged fraud and
misrepresentation because: (1) the maps “were not
material/relevant to proving or disproving official acts of the
Kingdom of Hawai'i” and (2) C. Brewer’s conduct “did not rise to
the level of fraud, misrepresentation and misconduct justifying
such relief.”
C.
The court’s decision not to impose discovery sanctions

is reviewed for abuse of discretion. Stender v. Vincent, 92

Hawai‘i 355, 362, 992 P.2d 50, 57 (2000). It cannot be concluded
that the court abused its discretion. In its oral ruling, the
court implicitly found that C. Brewer’s interpretation of the
discévery request was reasonable when it stated, “I can see where
Mr. Cross might have taken the position that [the Cridge map]
wasn’'t something that was needed to be produced because it wasn’'t
a survey map.” Based on this finding, the court did not abuse
its discretion in determining that sanctions were not warranted
in this cease.
D.

When a motion for relief is brought under HRCP Rule

60(b) (2), a new trial

can be granted provided the evidence meets the following
requirements: (1) it must be previously undiscovered even
though due diligence wzs exercised; (2) it must be
zdmissible and credible; and (3) it must be of such meterial
end controllinc nature es will probeblv chence the outcome
=nd not merely cumulative or ending only to impeach or
contradict & witness.

IR R

Kawamata Ferms, 86 Hawai‘'i at 251, 948 P.2c at 1092 (emphesis

—
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added). Applying this standard, it ceannot be concluded that the
court abused its discretion in refusing to overturn the Rule
54 (b) Judgment. As pointed out by the Appellees, the maps <could
not successfully attack the Boundary Commission judgments
inasmuch as those mapé were made a quarter of a century after the
Boundary Commission settled the boundaries of Hilea Iki and Hilea
Nui. It is irrelevant to the dispositive nature of the Boundary
Commission judgments that decades later, C. Brewer and its agents
might have thought that C. Brewer had a larger interest than if
did.

XVIT.

For the reasons set forth, we effirm the court’s:
(1).November 30, 2004 Rule 54 (b) Judgment, (2) February 4, 2005
Order denying Appellants’ Motion to Alter or Amend and for
Sanctions; (3) July 7, 2005 Order denying Appellees’ Motion to
Quash; and (4) July 8 Order denying Appellants’ Motion for Relief

under HRCP Rule 60(b) and for Sanctions.
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CONCURRENCE BY LEVINSON, J.

I concur in the result only.
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