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IN THE SUPREME COURT OF THE STATE OF HAWAI‘I

---o00o---

jOSEPH A. BRESCIA, Plaintiff/ARppellant-Appellee
vs.

NORTH SHORE OHANA, HAROLD BRONSTEIN and CAREN DIAMOND,
Defendants/Appellees-Appellants

and

PLANNING COMMISSION OF THE COUNTY OF KAUAI
Defendant/Appellee :

NO. 27211

TLETRY 2§ Inr 06z

APPEAL FROM THE FIFTH CIRCUIT COURT
(CIV. NO. 03-1-0177)

JULY 12, 2007

NAKAYAMA, ACOBA, AND DUFFY, JJ.; WITH LEVINSON, J.,
CONCURRING SEPARATELY, AND WITH WHOM MOON, C.J., JOINS

OPINION OF THE COURT BY ACOBA, J.

We hold in this secondary appeal by Defendants/
Appellees-Appellants North Shore Ohana, Harold Bronstein, and
Caren Diamond [hereinafter collectively, “Appellants”], from the
March 4, 2005 judgment of the circuit court of the fifth circuit!?
(the court) issued pursuant to the court’s March 4, 2005 findings
of fact, conclusions of law, decision and order reversing and

remanding, in favor of Plaintiff/ARppellant-Appellee Joseph A.

Brescia (Brescia), the June 10, 2003 decision of

Defendant/Appellee Kaua‘i County Planning Commission (the

! The Honorzble George M. Masuoka presided.
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Commission) to deny Brescia’s application, the June 16, 2003
Commission’s order denying Brescia’s motion for reconsideration,
and the Commission’s findings of fact, conclusions of law,
decision and order dated September 9, 2003 (2003 order), that:

(1) the CommisSién’s aecision in enforcing the shoreline setback
line as shown on the July 1, 1983 subdivision map is supported by
reliable, probati§e, and substantial evidence, (2) the Commission
did not act arbitrarily or abuse its discretion in denying
Brescia’s request for an amendment or variance as to his lot to
build within 31 feet of the shoreline, given that, inter alia,
other shoreline setbacks in the area ranged from>approximately 35
to 80 feet, (3) Brescia did not have a right to rely on
representations of the County of Kaua‘i Planning Department
(Planning Department), if any, as to any purported setback
boundary inasmuch as (a) the Commission retained the authority to
establish shoreline setbacks within the Special Management Area
(SMA), as opposed to any individual planning department employee,
and (b) Brescia was on notice that a restriction in his deed
provided that the Commission could impose a greater shoreline
setback at the time of building permit review, (4) Brescia was
not vested with a sufficient property interest to implicate any
alleged due process violation and, in any event, at the time of
building permit review he was given a full public hearing by the
Commission, and (5) inasmuch as Brescia acknowledged to the
Commission that utilizing the Developer’s Setback provided
Brescia with between 4,203 sqg. ft. and 4,974 sqg. ft. of buildable
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area, and Brescia’s own architect testified that utilizing the
Developer’s Setback did not necessarily make the lot unbuildable,
Brescia did not demonstrate that he was denied reaéonab;e use of
his property. Accordingly, we vacate the court’s March 4, 2005
fudgment, and iemand to the court with instructions.to enter
judgment affirﬁing the 2003 order.

I.

A.

The subject property owned by Brescia is Lot 6 within
the 15-1ot? Wainiha Subdivision II, located on the makai?® side of'
Alealea Road on the north shore of the island of Kaua‘i. The
subdivision is located in the SMA along the shoreline. Any
development in the SMA is governed by the Coastal Zone Management
Act (CZMA), codified in Hawai‘i Revised Statutes (HRS) chapter
205A. The CZMA includes guidelines for development within the
SMA. The legislature, finding that “special controls on
developments within an area along the shoreline are necessary to
avoid permanent losses of valuable resources and the foreclosure
of management options,” HRS § 205A-21 (2001), delegated the
responsibility to each of the counties of enforcing the
objectives and policies of the CZMA and of issuing SMA permits in
accordance with the statute’s mandates. A policy under the CZMA

is to “[elnsure that new developments are compatible with their

: Differing accounts are present as to whether the subdivision
includes 15 or 16 lots. This is not material, however, to our discussion.

“Makai” is defined as “ocean,” or “toward the sea[.]"” Mary Kawena
Pukul & Samuel H. Elbert, Hzwaiian Dictionary 225 (rev. ed. 1986).
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visual environment by designing and locating such developments to
minimize the alteration of natural landforms and existing public
views to‘and along the shoreline[.]” HRS § 2052-2(c) (3) (B)
(2001). Further, an objective of the CZMA is to “[r]educe hazard
to life and property from tsunami, storm waves, stream flooding,
'erosion, subsidence, and pollution.” HRS § 205A-2(b) (6) (A)

(2001) . '

On Kaua‘i, the Commission is the body charged with
implementation of the CZMA. 1In that regard, the Commission
adopted the Planning Department’s “Shoreline Setback Rules and
Regulations” [hereinafter “Kaua‘i Rules”] in furtherance of this
obligation. HRS § 205A-48 (2001), entitled “Conflict of other
laws,” states in relevant part that “[i]n case of a conflict
between the requirements of any other state law or county
ordinance regarding shoreline setback lines, the more restrictive
requirements shall apply in furthering the purposes of this
part.”

B.

This is the second time the Wainiha Subdivision II has
been considered by this court. On October 25, 1978, the
Commission approved SMA Permit (U)-79-1 allowing for the
development of the subdivision. The Commission’s issuance of SMA

(U)-79-1 was subsequently challenged and eventually overturned by

this court in Mehuiki v. Planning Comm’n, 65 Haw. 506, 654 P.2d

874 (1982).
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On July 5, 1983, developer Alex Ferreira (the
Developer) reapplied for an SMA Use Permit. The Developer
proposed a 22-1lot subdivision. Included within his application

'

was a proposed preliminary subdivision plan map dated July 1,
19é3, on which the Developer designated a so-called “Zoning
District Boundary Setback Line” [hereinafter ™“Developer’s

Setback”]. The Developer also included in his application an

Environmental Assessment which stated, inter alia, that “[n]o

structures are allowed within 40 feet of the certified shoreline
and, therefore, the shoreline area will not be affected.”

After community opposition was expressed, the Developer
presented a second proposal for a 20-lot subdivision, again |
indicating the same Developer’s Setback on a map dated September
19, 1983. A third plan proposing 19 lots was also gubmitted at
the same time, and it too included a map indicating the

Developer’s Setback. The Director of the Planning Department

stated the following, inter alia, in his evaluation of these two

proposals:

ADDITIONAL FINDINGS:

Additiocnally, [the Developer] proposed the following
restrictions epplicable to either design scheme chosen:
1. All building plans subject to desion review and
zpproval by the Planning Department prior to
building permit/zoning permit approval.

EVALUATION:
. [R]evisions to the subdivision are necessary due to
the following:

3. Lots 2 and 3 may not have sufficient buildable
area due to the recuired 40 feet setback from
the certified shoreline.
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1. This shoreline property is located within the
Urban Land Use District, is further zoned
Residential District (R-4), with a strip along
the shoreline zoned Open District (O). The
North Shore Development Plan Update maintains
the Open District (0) to avoid the undue
encroachment of structures onto the shoreline.

\ CONCLUSION:

Based on the foregoing, it is concluded that the design
alternatives conform to the Kauai General Plan, the
Comprehensive Zoning Ordinance, and the Subdivision
Ordinance. It is further concluded that adverse
environmental and ecological effects can be minimized, and
that the project can be consistent with the [SMA]
objectives, policies and guidelines contained in Chapter
205-A of the [HRS], and Rules and Regulations of the County
of Kauai relating to objectives, policies and cuidelines,
respectively, provided that:

1. Proper shoreline and building setbacks are

established;

It is also concluded that provided all these restrictions
are established, it is not necessary to select a design
alternative and that such decision could be made at time of
subdivision review and approval. In meeting SMA obijectives,
it is more important to establish the restrictions and
criteria at this time and not necessarily the subdivision

lavout.

(Emphases added.)

After continued opposition by both community members
and members of the Commission, the Developer presented a fourth
proposal for a 15-lot subdivision. Like all of its predecessor
proposals, it was accompanied by a map that included the same
Developer’s Setback. On December 15, 1983, the Commission issued
its “Findings of Fact, Conclusions of Law, Decision and Order”
approving SMA (U)-84-2. No reference to the maps presented in
the proceedings was made in the SMA (U)-84-2 order. However, the

Commission’s findings included the following:

DESCRIPTION OF REAL PROPERTY

10. . . . The Zoning for the property is
“Residential District (R-4)” and Open District
(O). The Oven District strip is zpproximately

40-75 feet wide. The property is within the
[SMA] district.
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12.

The draft North Shore Development Plan Update
(“North Shore Update”), as approved by the
Planning Commission, recommends that the subject
site and surrounding properties be rezoned from
its present Residential District (R-4)/Open
District (O) to Residential District (R-2)/Open
District (O) due to their location in a coastal
high hazard zone area . . . and due to the rural
nature of the area. As of this date, 'the North
Shore Update is still subject to: a) public
hearings at the County Council level; b) County
Council review and approval; and c) review and
approval by the Mayor.

SMA REQUIREMENTS

22.

23.

The North Shore of Kauai has long been
recognized for its natural beauty and scenic
qualities. The gocals of the North Shore
Development Plan Update reflect that the area’s
unique natural beauty and special rural charm
should be preserved. Haena definitely reflects
these characteristics, and any development
within the area should be sensitive to the
qualities that make it a special place. An
obijective of Hawaii'’'s [CZMA] is to “protect,
preserve and where desirable, restore or improve
the guality of coastal scenic and open space
resources.”

A supporting policy of this obijective is to
“insure that new developments are compatible
with their visual environment by designing and
locating such developments to minimize the
alteration of natural landforms and existing
public views to and along the shoreline.”

Bnother obijective relates to reducing hazard to
life znd property from tsunami, storm waves,
etc., with a supporting policy being to “control
development in areas subject to storm wave,
tsunami, flood, erosion, and subsistence
hazard.”

The Hzena area does have a fragile environment
and is deserving of protection, making it
necessary to enforce the above-stated coals and
obiectives. Any development should reflect and
be harmonious with the present character of
Heena.

[T]o further protect the quality of
coastal scenic and open space rescources, the
subdivision of the real property should and will
be subject to the following restrictions:

(b) No construction shall be allowed within
the Open zoned portion of the real
property along the shoreline . . . [and]

lots shall be as wide as possible so as to
maximize view planes to the shoreline; and
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the overall layout of the subdivision
shall be subject to Planning Commission
approval.

(Emphases'édded.)

The Commission’s conclusions in the SMA (U)-84-2 order

i

included, inter alia, the following:

1. The Planning Commission has jurisdiction
over this application pursuant to HRS

| Chapter 205-A and the SMA Rules, and has
the power under said statutes and rules to
impose reasonable restrictions and
conditions in the development of the real
property herein.

4. It is further concluded that provided that the
restrictions as noted above are established, it
is not necessary to select a design alternative
and that such decision could be made at time of
subdivision review and approval. In meeting SMA
objectives, it is more important to establish
the restrictions and criteria at this time.

Among the conditions enumerated in the SMA (U)-84-2

order, in light of the “wvisual sensitivity of the site” were the

following:

2. Due to the visual sensitivity of the site in
relation to its scenic location on the North
Shore:

a) Building locations, materials, and designs
shall be subject to [the Commission’s]
review and approval at the time of
building and zoning permit application.
The building locations shall be
constructed on the ground in strict
adherence to the approved subdivision map
and building plot plan.

b) All building setbacks shall be measured
from a current certified shoreline at time
of development. No part of any structure
shall penetrate the Open zone strip
fronting the shoreline.

c) Buildings shall be limited to one story
above the flood elevation.

h) The setback from ARlealea Road and Alamo‘o
Road shall be a minimum of 20 feet. All
other front yard setbacks shall be 15
feet. The side yard setbacks shall be &
minimum of 10 feet. Increased setbacks
shall be reguired by the Planning
Commission at time of zoning and building
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permit review if the design of a residence
warrants a greater setback(s).
All of the zbove reguirements shall be established as
restrictive covenants within each deed at the time of
subdivision.

8. The overall subdivision design and layout shall
' be subiject to the review and zpproval of the
JCommission] in accordance with SMA
requirements. The subdivision lots shall be as
wide as possible and shall be positioned so as
to maximize view planes to the shoreline.

(Emphases added.)

After the issuance of SMA (U)-84-2, the Commission on
April 11, 1984, granted the Developer tentative subdi;ision
approval for a 15-lot subdivision, which differed in layout from
the previous (fourth) 15-lot proposal submitted by the Developer.
Once again, howéver, conditions of the appro?al weré that all
building setbacks be measured from a certified shoreline, that no
part of any structure penetrate the Open zone striﬁ fronting the
shoreline, and that these restrictions be made part.of all
subdivision deeds. After obtaining tentative subdivision
approval, the Developer sold the property to Sylvester Stallone
(Stallone), who subsequently sought approval of the final
subdivision map.

On March 13, 1985, the Commission approved the final
subdivision map. The final subdivision map, later recorded as
File Plan 1840, did not contain the Developer’s Setback which had
appeared on all previous maps submitted to the Commission.
Section 9-3.8 of the Kaua‘i County Code, entitled “Final
Subdivision Map,” requires that the final subdivision map

indicate, among other things, setback lines. Additionally,
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Section 9-3.8(c) (5) of the Code, entitled “Errors and

Discrepancies,” stated:
The approval of the final subdivision map by the Planning
Commission shall not relieve the applicant of the
responsibility for any error in the dimensions or other

\ discrepancies or oversights. Errors, discrepanciés, or

oversights shall be revised or corrected, upon request[,] to
the satisfaction of the Planning Commission.

On February 20, 1992, the Declaration of Covenants,
Conditions and Restrictions [hereinafter “CC&Rs”] for the
subdivision was recorded at the State Bureau of Conveyances.

CC&Rs stated, inter alia, the following:

DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR WAINIHA SUBDIVISION-II

RECITALS

WHEREAS, as a condition to final subdivision approval
for the Property by the [Commission], certain restrictive
covenants were imposed upon the Property, which restrictive
covenants are stated in Schedule “B” attached hereto and
made a part hereof([.]

WHEREAS, [Stallone], by making this Declaration,
desires to enhance and protect the value, desirability and
attractiveness of the Property; and

NOW, THEREFORE, [Stallone] for the mutual benefit and
protection of all Owners (as hereinafter defined), hereby
declares that the Property shall be held, leased,
encumbered, conveved, sold, used, occupied and improved,
subject to and with the benefit and protection of the
limitations, restrictions, covenants and conditions set
forth in this Declaretion, all of which are established and
declared and agreed to be for the purpose of enhancing and
protecting the value, desirability and attractiveness of the
Property. These limitations, restrictions, covenants and
conditions shall run with the Property and shall inure to
the benefit of and be binding on all parties having or who
acquire any right, title or interest in the Property or any
part thereof, their heirs, personal representatives,
successors and assigns.

ARTICLE II
USE RESTRICTIONS
Section 1. County Restrictions. 211 Owners shall
comply with the covenants, conditions and restrictions
contzined in Schedule “B” attached heretoc. In the event
there is any inconsistency between Schedule “B” and the
terms and conditions of this Declaration, Schedule “B” shall

control.

10
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Section 2. Construction. No building . . . shall be
constructed . . . until the complete plans, drawings and
specifications therefor . . . have been submitted to and
approved by the Design Committee. . . . No residence shall
contain less than 2,500 square feet of covered space

, (excluding garage, lanais and outbuildings).

Section 5. Setback Lines. All buildiné setbacks
shall conform to the requirements stated in Paragraph 8 of
| Schedule “B” attached hereto.

Schedule “B” is a restatement of the conditions of

épproval in SMA (U)-84-2, and states in relevant part:

SCHEDULE “B”
COVENANTS, CONDITIONS AND RESTRICTIONS i
FOR

WAINTHA SUBDIVISION--TITI

1. Building locations, materials and designs shall be
subject to [Commission] review and approval at the time of
building and zoning permit application. . .

2. All building setbacks shall be measured from a
current certified shoreline at the time of development. No
part of any structure shall penetrate the Open zone strip

fronting the shoreline.

8. . . . Increased setbacks shall be required by the
[Commission] at time of zoning and building permit review if
the desiagn of a residence warrants a greater setback(s).

10. There shall be no reversing movements onto Alealea
Road. Each lot shall provide for its own turn-around.

(Emphases added.)

On February 11, 2000, Brescia and Jodie A. Brescia
purchased Lot 6 of the subdivision by Warranty Deed (deed),
recorded on February 23, 2000. According to Brescia, Lot 6 is a
funnel-shaped flag lot, with the top of the “funnel” being the
shoreline. The Commission found Lot 6 is the most seaward and
visually prominent lot within the subdivision. Eleven of the
lots in the subdivision, including Lot 6, abut the shoreline.

On December 11, 2001, the owner of neighboring Lot 9
eppeared before the Commission to seek a Building Location,

Material and Design Review in accordance with SMA (U)-84-2. The

11
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Commission unanimously voted that the owner was required to
comply with the setback identified in SMA (U)-84-2 order, as
restated in the CC&Rs attached to the deed, and aé illustrated on
the Developer’s original proposal map dated July 1, 1983. The
July 1, 1983 mép'indiéates a setback on Brescia’s lot of
approximately 61 feet at the northeastern makai corner ranging to
about 71 feet at fhe northwestern makai corner.

On September 3, 2002, Brescia’s attorney submitted a
letter to the Commission in which he stated, “Please consider
this letter as a request for all necessary permits and approvals
to allow the proposed single family residence on the property.”
Brescia sought “an Amendment to SMA (U)-84-2 to allow the
applicant ‘to deviate from the building setback line deemed by
the Planning Department to be applicable to the lot . . .’; a
Class I Zoning Permit; and a Shoreline Setback Variance.”
According to Brescia’s application, a setback of approximately 63
feet as shown on the July 1, 1983 map would allow for a
triangular-shaped buildable area of approximately 4,974 square
feet. Within this area, Brescia must construct, in accordance
with the CC&Rs, a residence of at least 2,500 square feet--
excluding garage, lanais, a required turnaround area, and septic
system.

Kzua‘i Rules Section 5, entitled “Shoreline Setback

Lines,” states:

Shoreline setback lines are established throughout the
County of Kasuai at 40 feet inland from the upper reaches of
the weshes of the waves other than storm and tidal waves,

12
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except that such shoreline setback lines shall be 20 feet
inland on any land parcel of record when any one or more of

the following exist:

c. Where the buildaeble area of the parcel is reduced to

less than 50 percent of the parcel area after applving

the 40 foot shoreline setback line and all State and

County requirements wherein the parcel is located

including but not limited to front and side yard

requirements.

» setbacks, cross-slope requirements, and terrain ,

Shoreline setbacks esteblished at [a] distance greater than that

established by the Commission shall be administered and enforced

under such county setback ordinances in conjunction with these

rules and reculations.

(Emphases added.)

Under the CZMA, a variance may be granted for private

facilities if the Commission “finds in writing, based on the

record presented,” that the variance is “clearly in the public

interest[,]” or that “hardship will result to the applicant if

the facilities or improvements are not allowed within the

shoreline area[.]” HRS § 205A-46(a) (7)-(8) (2001).* Although

4 HRS § 205A-46 (2001)

states in relevant part:

(a) A variance may be granted for a structure or
activity otherwise prohibited by this part if the authority

finds in writing, bzsed on the record presented, that the
proposed structure or activity is necessary for or ancillary

to:
(7) Private facilities or improvements that are
clearly in the public interest;
(8) Private facilities or improvements which will

neither adversely affect beach processes nor
artificially fix the shoreline; provided that
the authority also finds that hardship will
result to the applicant if the facilities or
improvements are not allowed within the
shoreline area;

(b) Eardship shall be defined in rules sdopted bv the

authority under chapter 91.

Hardship shall not be

determined as a result of county zoning changes, planned
development permits, cluster permits, or subdivision

egpprovals after June 16,

1989,

or as_a result of anv other

permit or zpproval listed in rules zdopted by the authority.

(c) No verisnce shall be agranted unless zppropriate

conditions are imposed:

13
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the legislature in HRS § 205A-46(b) assigned the Commission the
task of defining hardship with respect to SMA variances, Kaua‘i
County haé not defined “hardship” in its rules for the purposes
of .evaluating shoreline setbacks.®

On December 10, 2002, Brescia submitted a County of
Kaua‘i, Department of Planning application form in order to seek
a Building Perﬁit and an Amendment to SMA (U)-84-2, or in the

alternative, a variance.® The form contained a printed section

entitled “For Variance or Use Permits only,” and states,

“(...continued)
(4) To minimize adverse impacts on public views to,

from, and along the shoreline.

(Emphases added.)

s Section 12 (b) of the Kaua'i Rules, entitled “Administration of
These Rules and Regulations,” states in relevant part:

The Agency, through its Director, shall receive and review
plans for proposed structures, facilities, or activities
that are prohibited within the shoreline setback upon the
submission of adequate plans and data attached to a properly
executed application form requesting a variance through the
Planning Commission of the County of Kauai.

Applications for a variance from these rules and regulations
shall be accompanied by accurate written statements to
substantiate that:

(1) such structure, activity, or facility is in the public
interest; or
(2) hardship will be caused to the zpplicant if the

proposed structure, activity, or facility is not
allowed on that portion of the land within the
shoreline setback.

(Emphases added.)

€ In the ebsence of a definition of “hardship” in the Kaua‘i Rules,
Brescia notes in his answering brief that, “[t]he County’s Comprehensive
Zoning Ordinance (CZO) similarly recognizes that there may be a need for a
variance in eppropriate circumstances, for the Planning Commission may grant
veriances . . . [where] the strict zpplication of the regulations deprives
the property of privileges enjoyed by other property [owners] in the vicinity
and within the seme District, and the zpplicant shows that he cannot make a
reasonezble use of the property if the regulations are applied.”

14
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“Conditions justifying Variance or Use Permit applicatién: (use
additional sheets as required).” BAs justification for the
var?ance,‘Brecia wrote, “[S]lee letter of [Brescia’s attorney],
dated September 3, 2002,” referred to Supra. Brescia’s attorney
stated in the September 3, 2002 letter that Brescia’s proposed
3,600" square foot residence would be “31 fee£ inland of the
certified shoreéline at its nearest point[.]” The letter states:

In support and justification for his requests, [Bresbia]
brings the following to the attention and consideration of
the Commission: . . . The Applicant’s residence would not be
the only residence in the subdivision or along that stretch
of coastline built as close to the shoreline. The existing
residence on Lot 4 of the subdivision is approximately 30
feet from the shoreline.

(Emphasis added.) However, on appeal to this court Brescia
acknowledges in his answering brief that, contrary.to his
September 3, 2002 letter, setbacks in the area range from 35 to
80 feet. Further, Brescia also acknowledges that the setback on
neighboring Lot 4 is not the 30 feet represented in his
application to fhe Commission, but is in fact 40 feet.

On January 28, 2003, the Commission held a hearing, at
which time Appellants were granted intervenor status. Brescia’s
architect testified that utilizing a setback of approximately 60
feet as indicated by the developer’s original proposal map dated
July 1, 1983, makes the triangular-shaped lot “almost become

unbuildable. . . . [Y]ou cannot get a reasonable structure

’ In the application to the Commission, Brescia represented the
square footage of the structure to be 3,600 square feet. 1In his opening brief
to the Commission, Bresciz also represented that he was requesting a structure
“containing spproximately 3,600 sguere feet.” However, in his opening brief
to this court Brescia states that he “epplied on September 3, 2002 for
epproval of a single femily residence on Lot 6” for a “proposed 3,300 square
foot structure.”

15
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there.” Brescia argued that, since no setback was illustrated on
the final subdivision map, the “Open District strip” referred to
in the SMA (U)-84-2 order is the line shown on.thé County Zoning
Maps. Rather than imposing a setback on Lot 6 of approximately
61 to 71 feet ét'eachlmakai corner as does the Developer’s
Setback, the County Zoning Map would impose a setback on Lot 6 of
about 9 to 22 fee£ at each makai corner. The County Zoning Maps
were adopted by ordinance as part of Section 8-2.2 of the Kaua‘i
County Code (1987).

After having conducted a site visit to the property and
hearing oral argument from all parties, the Commission denied
Brescia’s application on June 10, 2003. On June 16, 2003,
Brescia filed a Motion for Reconsideration. On June 24, 2003,
the Commission denied Brescia’s motion. On September 9, 2003,
the Commission entered its Findings of Fact, Conclusions of Law,
Decision and Order. The relevant findings of the 2003 order

state as follows:

1. The Wainiha Subdivision II . . . was approved under
[SMA] Use Permit SMA (U)-84-2, and Subdivision S-84-58.
2. On December 15, 1983, the [Commission] issued its

Ifindinas, conclusions, D&O] approving SMA (U)-84-2.

3 The [Commission’s findings] . . . state the following:
10. . . . The Zoning for the property is
“Residential District (R-4)” and Open District
(O). This Open District strip is zpproximately

40-75 feet wide. The property is within the
[SMA] district.

22. The North Shore of Kauai has long been
recognized for its natural beauty and scenic
qualities.

23

Therefore, to further protect the quality of
ccastal scenic and open space resources, the
subdivision of the real property should and will
be subject to the following restrictions:

16
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(b) No construction shall be allowed within
the Open zoned portion of the real
broperty along the shoreline

5. The approval of SMA (U)-84-2 was subject to conditions,
which state in part: '

2. Due to the visual sensitivity of the site in
relation to its scenic location on the North

! Shore: :

a), Building locations . . . and desians shall
be subject to [Commission] review and
approval at the time of buildina and
zoning permit application. .

b) All building setbacks shall be measured
from a current certified shoreline at time
of development. No part of any structure
shall penetrate the Open zone strip
fronting the shoreline.

Al]l of the asbove requirements shall be established as
restrictive covenants within each deed at the time of
subdivision.

6. The Ppplication for SMA (U)-84-2 included the
Preliminary Subdivision map dated July 1, 1983 which
identified the area fronting the [Developer's Setback]

relied upon by the [Commission] . . . in . . . approving SMA
(U)-84-2.
11. . . . [Brescia’s] deed included the [CC&Rs] imposed by

the [Commission], as required by SMA (U)-84-2. .

12. On December 11, 2001, the Building Location, Material
and Design Review for Lot 9 of the Wainiha Subdivision [II],
S-84-58, TMK 5-8-05-048 was before the [Commission]. The
[Commission], in reaffirming the original intent of SMA (U)-
84-2, unanimously voted on December 11, 2001 that the
epplicant “shall comply with the set backs identified in the
Findings of Fact, Conclusions of Law, Decision and Order,
for SMA (U)-84-2, dated December 15, 1983, and the original
proposal map dated July 1, 1983.”

15. According to [Brescia’s] September 3, 2002 application
letter, and January 28, 2003 written testimony submitted to
the [Commission] at the January 28, 2003 public hearing, a
shoreline setback of approximately 63 feet when measured
from the certified shoreline dated July 26, 2002, to the
IDevelover’s Setback] recquired by SMA (U)-84-2, and as shown
on _the provosed subdivision map dated July 1, 1983 submitted
with the Application for SMA (U)-84-2, will allow [Brescial
a8 triencular sheped buildzble area of zpproximately 4,974
sguere feet on which to construct a single family residence.
16. According to [Brescia’s] Mav 6, 2003 Opening Brief,
restricting development of the area fronting the
IDeveloper’'s Setback] as reguired by SMA (U)-84-2 and as
shown on the proposed subdivision mep dated July 1, 1983
submitted with the Application for SMA (U)-84-2 when
measured from ARlezlea Road will allow [Brescia] a triancular
sheped buildeble zrea of coproximately 4,203 scuare feet on
which to construct a single family residence.
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(Emphases

20. [Brescia] submitted an Affidavit attached to his
Opening Brief which stated he “was informed by Kauai County
Officials”, whom he did not name, (that] the “shoreline
setback on Lot 6 was 20 feet inland of the certified

. shoreline.”

added.)

Among the Commission’s conclusions were the following:

1. The Hawai'i [CZMA], HRS 205A-1, et. segq., controls
development in the coastal zone by the [SMA] permit process.

5. SMA (U)-84-2 is the primary and controlling permit for
the development of the Wainiha Subdivision II.

6. The conditions upon which the approval of SMA (U)-84-2
was based upon were incorporated into the [CC&Rs] of the
deed [Brescial] received from [the Developer].

7. By the deed dated February 11, 2000 which [Brescia]
received from [the Developer], [Brescia] was put on notice
of the recuirements and conditions of SMA(U)-84-2, including
the reguirement that “no part of any structure shall
penetrate the open zone strip fronting the shoreline” and
that “[bluilding locations, materials, and designs shall be
subject to Planning Commission review and approval at the
time of building and zoning permit application.”

9. Pursuant to the goals and objectives of the [CZMA], HRS
205A-1, et. seg, in order to preserve and protect the
quality of coastal scenic and open space resources, the
Planning Commission in its Findings of Fact, Conclusions of
Law, Decision and Order, SMA (U)-84-2, dated December 15,
1983, and as identified on the proposed subdivision map
dated July 1, 1983 submitted with the Application for
SMA(U)-84-2, provided for an open zone within the Wainiha
Subdivision II of zpproximately 40-75 feet in which “no
structure shall penetrate”. The [Developer’s Setback] shown
on the July 1, 1983 map submitted by [the Developer] is the
line the [Commission] intended when it issued SMA (U)-84-2
2s the line in front of which no structure shall penetrate
or be built.

11. A primary intent of the [Commission] when it issued
SMA (U)-84-2 was to preserve view planes to-and along the
shoreline, and to protect the cuality of coastal scenic and
ocpen srace resources. That intent can only be accomplished
bv prohibiting buildinags within the area fronting the
[Developer’s Setback] as shown on the July 1, 1983 map.

14. The unidentified “Kauai County Officials” did not have the
[e]ldministrative authority to mazke the final decision on the
location of [Brescia’s] building, because that decision was
reserved to the [Commission].
15. The [Commission], pursuant to Section 9-3.8(d) (5) of
the Kesua‘'i County Code, 1987, as amended, has the authority
with respect to the revision or correction of zpproved final
subdivision maps as follows:
Errors, discrepancies, or oversights shall be revised
or corrected, upon request to the satisfaction of the
[Commission].
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16. The area fronting the July 1, 1983 [Developer'’s

Setback] was identified by [the Developer] and relied on by

the [Commission] when it issued its Findings of Fact,

Conclusions of Law, Decision and Order approving SMA (U)-84-

2 . . .

17. Prohibiting buildings within the area fronting the

' IDeveloper’s Setback] will also reduce the threat of damage
due to coastal hazards and help further the obijective of the
1C2ZMA] and County of Kaua‘i Special Manacement Area Rules

' and Regulations to reduce hazard to life and property from
tsunami, storm waves, stream flooding, and erosion.
18. Prohibiting buildings within the area fronting the
[Developer’s Setback] identified in the Findings of Fact,
Conclusions of Law, Decision and Order, for SMA (U)-84-2,
dated December 15, 1983, and on the proposed subdivision map
dated'July 1, 1983 submitted with the Application for SMA
(U)-84-2 as it applies to Lot 6, provides [Brescia] with
Yeasonable use of his property. i
18. Reasonable use is not necessarily the use most desired
by the owner of the property, and [Brescia’s] compliance
with SMA (U)-84-2 allows for the construction of a
substantial house on the property without the applicant
being denied reasonable use of the property.

21. This decision allows [Brescia] to build a home in a
triangular sheped buildable lot with a buildable area of
between zpproximately 4,203 and 4,974 scuare feet depending
on which calculation submitted by [Brescia] is used.

22. [Brescia’s] lot is the most seaward and visually
prominent lot within the subdivision, and construction
within the area in front of the [Developer's Setback] would
result in a greater impact on the area’s scenic and open
Space cualities, and a greater risk of damage due to coastal
hazards than other lots within the subdivision.

(Emphases added.)
Finally, the 2003 order stated as follows:

Based upon the foregoing Findings of Fact and
Conclusions of Law, it is the Decision of the Planning
Commission that: '

1. [Brescia’s] recuest to amend SMA (U)-84-2 or grant a
variance from the conditions of SMA (U)-84-2, including the
[Developer’s Setback] is denied;

2. [Brescia] shall be prohibited from constructing
buildings within the area fronting the [Developer’s Setback]
identified in the Findings of Fact, Conclusions of Law,
Decision and Order, for SMA (U)-84-2, dated December 15,
1983, and the proposed subdivision map dated July 1, 1983,
submitted with the Application for SMA (U)-84-2 which
prohibits any structure from penetrating the open zone strip
fronting the shoreline, and this allows [Brescia] reasonable

use of his property.

(Emphasis added.)
II.

On December 12, 2003, Brescia filed a Notice of Appeal
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in the court. On March 4, 2005, the court issued its findings,
conclusions, and Order, and Judgment pursuant thereto. The
court’s order in effect found (1) the Open zone sfrip referred to
ip the SMA (U)-84-2 order is the Open zone shown on . the County’s
zZoning Map, (2) Brescia had a right to rely on alleged
representations made by Planning Department employees as to a
purported setback'boundary, and (3) Brescia cannot make

reasonable use of his property if the Developer’s Setback is

imposed.?®

8 The court’s findings included, inter alia, the following:

57. The imposition of the [Developer’s Setback] on
the Final Subdivision Map, under the guise of correcting the
[map] exceeds the authority granted to the Commission under
§ 9-3.8(c) (5) of the Kauai County Code[], for it reflected a
change in interpretation 16 years after the fact and not an
error in dimension, discrepancy or oversight.

58. The Open zone strip fronting the shoreline
referred to in the SMA Decision and Order is the Open zone

shown on the Countv’s Zoning Map.

72. The [Developer’s Setback] shown on the July ‘83
Map impocsed a setback of between 61% and 71 feet from the
shoreline for Lot 6, more than double or triple what had
been represented as being the applicable setback for the
subdivision to the public and Brescia.

77. Brescia had the right to rely upon the
representations of the [Planning] Department as to the
applicable setbacks for the subdivision.

86. The Oren zone line shown on the Countv’s Zoning
Map imposes a setback as to Lot 6 from 9.36 feet at its
Northeastern corner, to 21.70 feet at its Northwestern
corner, from the July 26, 2002 certified shoreline for Lot
6.

97. The [Developer'’s Setback] shown on the July ‘83
Map, after zpplication of the 10 feet sideyard and other
epplicable setbacks, resulted in a triangular buildable area
on Lot 6 of only 4,203 square feet.

102. Other improved lots in the immediate
neighborhood . . . were subject to shoreline setbacks
ranging from 80 to 35 feet.

104. . . . [Rlpplication of the [Developer’s Setback]
(continued...)
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8(...continued)
to Lot 6 results in a buildable area of 4,203 square feet,

or only 24.7% of the lot.

! 113. Due to the building constraints aforesaid,
Brescia cannot mazke a reasonable use of his property when
restricted to the 4,203 square feet triangular buildable

area.

115. The Commission’s denial of the variance lacks
support in the record.

(Emphases added.),

The court’s relevant conclusions were as follows:

4. The “Open zone strip fronting the shoreline”, as
contained in Condition 2(b) of the SMA Decision and Order,
is the Open zone as shown on the County Zoning Map in
existence at the time, as supported by the reliable,
probative and substantial evidence on the whole record.

5. The Open zone as shown on the County’s Zoning Map,
within which structures are prohibited, is sufficient to
meet and is not contrary to the objectives of the State’s
[CZMA] and the [SMA] laws, as supported by the reliable,
probative and substantial evidence on the whole record.

7. The Commission’s finding that the Planning
Commission in [the order granting SMA (U)-84-2] intended
that the “Open zone strip fronting the shoreline” be the
[Developer’s Setback] shown on the July ‘83 Map, instead of
the Open zone shown on the County’s Zoning Map and North
Shore Development Plan (Update No. 1), was clearly erroneous
in view of the reliable, probative, and substantial evidence
on the whole record.

8. The Commission’s reaffirming the [Developer'’s
Setback] shown on the July ‘83 Map on December 11, 2001,
sixteen vears after the fact and after continued application
and representation to the public of another setback line,
was mede in excess of statutory authority.

10. The Commission’s actions on December 11, 2001 in
its new interpretation and application of a setback line,
without any notice to and the opportunity to be heard by
Brescia and cther affected landowners, were made in
violation of their constitutional right of due process.

25. The record on the whole, through reliable,
probative and substantial evidence, also clearly
cdemonstrated that Brescia could not make reasonzble use of
Lot 6 if the [Developer’s Setback] is upheld and strict
conformity therewith is required.

26. Brescia having met the standards for the granting
of a variance to eneble the reasonazble use of Lot 6 in
accorcdance with privileges enjoyed by other lots in the
immediate vicinity, the Commission erroneously denied the
verience in view of the reliable, prcbative, and substantial
evidence on the whole record.

(continued...
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On April 4, 2005, Appellants filed their Notice of

Appeal with this court.

III.
N On appeal, Appellants argue that the court’s “entire
Findings of Faét; Conélusions of Law, Decision and Order . . . is
being appealed as it is wrong as a matter of law.” (Emphasis in
original.) Appeliants argue that it was an abuse of discretion
or a clearly unwarranted exercise of discretion in violation of
HRS § 91-14(g) (6) (1993)° for the court to substitute its own
judgment for that of the Commission when it reversed the
Commission’s decision to deny Brescia’s application.

In response, Brescia argues that (1) “the
[Commission’s] subseqguent recognition 16 years later of the
[Developer’s Setback] on the never adopted July ‘83 Map in lieu
of the [County Zoning Map], was clearly erroneous in view of the
reliable, probative and substantial evidence on the whole
record”; (2) “the Commission cannot impose and enforce a setback
line which is not shown on the final subdivision map, as was
required by law”; (3) “the action of the Commission cannot be
justified on the basis of enforcement of the CZMA”; (4) “the
Commission’s decision that the remaining buildable area allows
Brescia a reasonable use of his property is without support and

in error”; (5) “the refusal to amend the SMA conditions or to

®(...continued)
(Emphases added.)

¢ See infra.
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grant a variance for the proposed dwelling was arbitrary,
capricious, and characterized by abuse of discretion”; (6) “the
Commission is estopped from enforcing a totally different
building prohibition than is set forth in the [SMA (U)-84-2
5}der]”; and (?),“Brescia had a vested right to proéeed with the '
construction of his residence,” and “the Commiésion’s action to
recognize the line on the July ‘83 map as the applicable setback
line violated Brescia’s constitutional due process rights.”
Iv.

“‘Review of a decision made by a court upon its review '
of an administrative decision is a secondary appeal. The
standard of review is one in which this court muét determine

whether the court under review was right or wrong in its

decision.’” Leslie v. Bd. of Appeals of County of Hawaii, 109

Hawai‘i 384, 391, 126 P.3d 1071, 1078 (2006) (quoting Lanai Co.,

Inc. v. land Use Comm’n, 105 Hawai‘i 296, 306-07, 97 P.3d 372,

382-83 (2004) (other citation omitted)). The standards as set
forth in HRS § 91-14(g) (1993) are applied to the agency’s

decision. Ka Pa‘akai O Ka‘aina v. Land Use Comm’n, 94 Hawai‘i 31,

40, 7 P.3d 1068, 1077 (2000). HRS § 91-14(g) provides:

(g) Upon review of the record the court may affirm the
decision of the agency or remand the case with instructions
for further proceedings; or it may reverse or modify the
decision and order if the substantial rights of the
petitioners may have been prejudiced because the
edministrative findings, conclusions, decisions, or orders

are:
(1) In violation of constitutional or statutory
provisions; or :
(2) In excess of the statutory authority or
jurisdiction of the agency; or
(3) Made upon unlewful procedure; or
(4) Affected by other error of law; or
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(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted

! exercise of discretion.

“‘Under HRS § 91-14(g), conclusions of law are reviewable under
subsections (1), (2), and (4); questions regarding procedural

defects under subsection (3); findings of fact under subsection

(5); and an agency’s exercise of discretion under subsection
i

(6)."” Sierra Club v. Office of Planning, State of Hawai‘i, 109

Hawai‘i 411, 414, 126 P.3d 1098, 1101 (2006) (guoting In re

Hawaiian Elec. Co., 81 Hawai‘i 459, 465, 918 P.2d 561, 567 (1996)

(other citation omitted)).

“‘An agency’s findings are not clearly erroneous and
will be upheld if supported by reliable, probative and
substantial evidence unless the reviewing court is left with a

o

firm and definite conviction that a mistake has been made. Poe

v. Hawai‘i Labor Relations Bd., 105 Hawai‘i 97, 100, 94 P.3d 652,

655 (2004) (gquoting Kilauea Neighborhood Ass’n v. land Use

Comm’n, 7 Haw. App. 227, 229-30, 751 P.2d 1031, 1034 (1988)).
“"Y[T]he courts may freely review an agency’s conclusions of
law.’” Lanai Co., 105 Hawai‘i at 307, 97 P.3d at 383 (quoting

Dole Hewaii Div.-Castle & Cooke, Inc. v. Ramil, 71 Haw. 419, 424,

794 P.2d 1115, 1118 (1990) (other citation omitted)). “Abuse is
apparent when the discretion exercised clearly exceeds the bounds
of reason or disregards rules or principles of law or practice to

the substantial detriment of a party litigant.” Kimura v.
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Kamalo, 106 Hawai‘i 501, 507, 107 P.3d 430, 436 (2005) (internal
quotation marks and citation omitted).
V.

In connection with his first argument, Brescia
ackkowledges that “[tlhere is little question that the [SMA (U) -
82-2 order] imposed a prohibition against building in the Open
zone strip fronting the shoreline of the Wainiha II subdivision.”
Brescia argues that the “[t]he issue is whether the ‘Open zone
strip’ was determined by (1) the clearly existing
Open/Residential line on the officially adopted County’s Zoning
Map, or (2) the elusive [Developer’s Setback] shown on the July
‘83 Map which was never adopted or even mentioned in the [SMA
(U)-84-2 order].” We conclude that the Commission’s decision in
enforcing the Developer’s Setback as shown on the Jqu 1, 1983
subdivision map is supported by reliable, probative, and
substantial evidence on the whole record and, thus, was not
clearly erroneous. Accordingly, the court’s finding no. 58 that
“[t]lhe Open zone strip fronting the shoreline referred to in the
SMA decision and Order is the Open zone shown on the County’s

Zoning Map” is clearly erroneous, and conclusion no. 4 which

states, inter zlia, that “[t]he ‘Open zone strip fronting the

shoreline,’” . . . is the Open zone as shown on the County Zoning
Map” is wrong.

Brescia states, “[E]lxcept for the verbiage referencing
the Open strip fronting the shoreline, the [Commission in its SMA

(U)-84-2 order] did not adopt, approve, or incorporate by
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reference any of the maps presented in the proceedings.”
According to Brescia, inasmuch as the only official map which
showed “any Open zoned strip along the shoreline was the County’s
%oning Map, adopted by the County under ordinance No. 239,” this
is the only setback of which he had notice. Brescia maintains,
“[M]oreover, the County’s North Shore Development Plan Update
(which is also the County’s Zoning Map) was adopted by the
[Commission] at a special meeting on September 28, 1983, only two
months before the issuance of [the SMA (U)-84-2 order].” Thus,
Brescia asserts that Commission members were aware of the
contents of the North Shore Development Plan Update and, given
that the SMA (U)-84-2 order refers to the “Open zoned portion” in
the past tense, it is apparent that the Commission was referring
to the County Zoning Maps.

We first note, as previously stated, that the maps
submitted by the Developer in seeking a SMA Use Permit to develop
the subdivision indicated a Developer’s Setback, which would
impose a shoreline setback in the area that would become Lot 6 of
approximately 61 to 71 feet at each makai corner. The maps and
the Developer’s Setback shown thereon were part of the
Developer’s application and the setback remained consistent
throughout the Developer’s submissions.

The Developer also included in his application an

w

Environmental Assessment which stated, inter alia, that “[n]o
Structures are allowed within 40 feet of the certified shoreline
and, therefore, the shoreline area will not be affected.” The
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SMA (U)-84-2 order, in finding nos. 10 and 23, confirmed that the
“Open District strip is approximately 40-75 feet wide,”'® and
that “[n]o construction shall be allowed within the Open zoned
portion of the property along the shoreline.” Although no

\ , :

reference is made to what the developer called the “Zoning
District Boundary Setback Line,” findings nos. 10 and 23 in the
SMA (U)-84-2 order plainly refer to that setback, in effect
incorporating the Developer’s Setback by reference to the Open
district strip.!' It is evident, then, that SMA (U)—84—2
condition 2(b), stating in part that “[n]o part of any structure
shall penetrate the Open zone strip fronting the shoreline,”
refers to the land seaward of the Developer’s Setback. This
setback line indicates an approximate 61 to 71 foot setback in
the area of Lot 6. Hence, Brescia’s argument that the “Open
zoned portion” referred fo by the Commission in SMA (U)-84-2 ié
not the 40-75 foot strip specifically described in the order as
the “Open district strip,” but is rather the area marked “Open”
on the County Zoning Map, is not persuasive. |

The approximate 9- to 22-foot shoreline setback in the

area of Lot 6 indicated as “Open” on the County Zoning Map would

e There is no evidence in the record that this condition in SMA (U)-
84-2 was contested or appealed after its issuance.

1 Assuming that the Environmental Assessment or Planning Director's
reference to the Open Zone in his Evealuation referenced the “0O” zone on the
County Zoning maps, the meps being evaluated illustrate the “Zoning District
Boundary Setback Line” (Developer’s Setback) the Developer had represented to
the Commission. 2As to the Northshore Development Plan, the Commission noted
in its finding no. 12 that the plen was “still subject to” further approvals.
In any event the Commission’s finding no. 10 stated that the open district

strip was 40-75 feet.
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be less than the setback established in the SMA (U)-84-2 order,
and is thus'inconsistent with that order. The court’s finding
no. '58 thgt “[t]he Open zone strip fronting the shoreline
referred to in the SMA Decision and Order is the Open zone shown
on the County’s Zoning Map,” then, is clearly erroneous inasmuch

as the record lacks any substantial evidence to support such a

finding. '
VI.

Brescia’s second argument on appeal is that the
Commission cannot impose and enforce a setback line not shown on
the final subdivision map, as required by law. For reasons
stated both supra and infra, we conclude as clearly erroneous the
court’s finding no. 57 that “[t]lhe imposition of the [Developer’s
Setback] on the Final Subdivision Map, under the guiée of
correcting the final subdivision map, exceeds the authority
granted to the Cémmission under Section 9-3.8(c) (5) of the Kauai
County Code, for it reflected a change in interpretation 16 years

after the fact and not an error in dimension, discrepancy or

oversight.”?

12 As previously noted, Section 9-3.8(c) (5) of the Kaua'i County
Code, entitled “Errors and Discrepancies,” states as follows:

The zpproval of the final subdivision map by the Planning
Commission shall not relieve the applicant of the
responsibility for any error in the dimensions or other
discrepancies or oversights. Errors, discrepancies, or
oversights shall be revised or corrected, upon request to
the satisfaction of the Planning Commission.

Brescia suggests that the omission of the Developer’s Setback on
the final subdivision map did not constitute an error in dimension or
oversight of the type intended for correction by Section 9-3.8(c) (5) of the

Kaua'i County Code. As noted, the Commission, in conclusion no. 15 of its
(continued...)
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As mentioned above, Section 9-3.8 of the Kaua‘i County
Code requires that setback lines be indicated on the final
subdivision map, however, no setback lines, including the

Developer’s Setback, were indicated on the final subdivision map.
Pursuant to HRS § 205A-28 (2001), “[n]o development shall be
allowed in any county within the [SMA] without obtaining a. permit

in accordance with this part.” Thus, within a SMA, development

is controlled by a SMA permit. See Mahuiki, 65 Haw. dt 519 n.l4,

654 P.2d at 883 n.14 (stating that “[plermits required under this
act supersede all others, including any permits required from
state agencies such as the Land Use Commissidn in conservation
and agricultural districts along the coast, 50 that the 1975
shoreline protection legislation for the first time'supersedes
state controls in an important area of environmental concern”

(quoting D. Mandelker, Environmental and Land Controls

Legislation 317-18 (1978)). Irrespective of the fact that the

final subdivision map did not indicate any setback lines as is
required by County ordinance, the Developer’s Setback, as
required by SMA (U)-84-2, must be adhered to.l Accordingly,
Brescia’s second argument is unavailing.

VIT.

Brescia’s third argument on zppeal is that the action

2(,..continued)
2003 order, stated that “pursuant to Section 9-3.8(d) (5) of the Kaua'i County
Code, 1987, as zmended, [the Commission] has the authority with respect to the
revision or correction of ezpproved final subdivision maps.” Inesmuch &s we
uphold the Commission’s decision on other grounds, we need not reach the
question of whether the discrepancy in this case was of the type encompassed
in Section 9-3.8(c) (5) of the Kzsua'i County Code.
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of the Commission “cannot be justified on the basis of
enforcement of the [CZMA].” Brescia contends that the Commission
“ignor([ed] the plain language of [the SMA (U)—84—2 order]” and
that “[t]he issue in this appeal is whether the [court] was
correct in findiﬁg and‘concluding that the Commission’s actions
under the circumstances were inconsistent with [the SMA (U)-84-2
order].” Inasmucﬁ as we conclude, as stated supra, that the
Commission’s use of the Developer’s Setback was consistent with
the plain language in the SMA (U)-84-2 order, as also reflected
in Brescia’s deed, the Commission’s imposition of the Developer’s
Setback was justified. Additionally, as Brescia recognizes, the
record clearly shows that as to the SMA (U)-84-2 order, the
“"Commission duly considered, addressed and upheld the policies
and objectives of the CZMA, as well as its [SMA] requirements[.]”
Thus, the court’s conclusion no. 7 that “[tlhe Commission’s
finding that the Planning Commission in SMA (U)-84-2 in 1984
intended that the ‘Open zone strip fronting the shoreline’ be the
[Developer’s Setback] shown on the July ‘83 Map, instead of the
Open zone shown on the County’s zoning Map . . . , was clearly
erroneous” is wrong as a matter of law.

Nonetheless, Brescia further contends that “[t]he
decision by the Commission to reject Brescia’s proposals and to
impose the [Developer’s Setback] on Lot 6 with its 61%- to

71-feet setback was in clear excess of the requirements and

objectives of the CZMA . . . and the [Kaua'i Rules].” (Emphasis

edded.) Brescia does not cite any specific provision of the CZMA
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or the Kaua‘i Rules in connection with this assertion. It is
cbserved, however, that HRS § 205-32 (Supp. 1970) and Section 5
of Fhe Kaua‘i Rules both pertain to the establisbment of
shoreline setbacks. HRS § 205-32 stated in pertinent part that
“[t]lhe commission shall establish setbacks along shorelines of
not less than twenty feet and. not more than férty feet inland[.]”

(Emphasis added.) Section 5 of the Kaua‘i Rules states in

relevant part that “[s]lhoreline setback lines are estéblished

throughout the County of Kauai at 40 feet inland . . . , except
that such shoreline setback lines shall be 20 feet inland

[wlhere the buildable area of the parcel is feduced fo less than.
50 percent . . . after applying the 40 foot shoreline setback
line and all State and County requirements[.]” (Emphasis added.)
“Establish” is defined as “[t]o make or form; to bring about or

into existence[.]” Black’s law Dictionary 586 (8th ed. 2004).

On the plain language of the statute and the rule, the
establishment of these setbacks does not prohibit a developer
from proposing a greater shoreline setback on a development than
those contained in HRS § 205-32 or Section 5 of the Kaua‘i Rules
in an application for a SMA use permit. Likewise, the CZMA and
the Kaua'i Rules do not prohibit the Commission from accepting
such a proposal in approviﬁg a SMA use permit. Of course,
generally, a setback is nothing more than “[t]lhe minimum amount
of space required between a lot line and a building line.”

Bleck's lLew Dictionary at 1404 (emphasis added).
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In that regard, as previously mentioned, this is not
the first time in which this court has considered the Wainiha

Subdivision II. See supra. in Mahuiki, this court 6vefturned
the Commission’s issuance of a SMA use permit after -the
Commission failed'to cgmply with the directives of the CZIMA,
which required it “to make a specific finding that the proposed
development would ‘not have any substantial advérse environmental
or ecological effect, except as such adverse effect is clearly
outweighed by public health and safety’ before approving the SMA .
use permit application.” 65 Haw. at 516, 654 P.2d at 881
(quoting HRS § 205A-26(2) (A) (1976) )13, Thus, this court vacated
the circuit court’s order of dismissal and summary judgmént in |
favor of the Developer, and remanded the case for proceedings
consistent with its opinion. Id. at 519, 654 P.2d at 883.
Subsequently, as Brescia states, the SMA (U)-84-2
proceeding “was a re-application by the‘[Developer] for the same

development following the reversal and remand in Mahuiki[.]” To

reiterate, the Developer’s first proposal was for a 22-lot

13 The current version of HRS § 205A-26(2) (R) (1976), HRS § 205A-
26(2) (A) (2001) states:
(2) Nc development shall be zpproved unless the authority
has first found:
(R) That the development will not have any

substantial adverse environmental or ecological
effect, except as such adverse effect is
minimized to the extent practiceble and clearly
cutweighed by public health, szfety, or
compelling public interests. Such adverse
effects shall include, but not be limited to,
the potential cumulative impact of individual
cdevelopments, each one of which taken in itself
might not have a substantial adverse effect, and
the elimination of planning options]|.]
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subdivision. With his application, the Developer included a
proposed preliminary subdivision plan map, which designated the
Developer’s Setback. After facing community opposifion‘to the
proposed development, the Developer simultaneously submitted a
sgcond proposai for a 20 lot subdivision, and a thifd proposal
for a 19 lot subdivision. Like the first proposal, both the
second and third proposals included a map indicating the
Developer’s Setback. After continued opposition, the Developer
submitted a fourth proposal accompanied by a map again reflecting
the Developer’s Setback. On December 15, 1983, the Commission
approved SMA (U)-84-2, which contains the Developer’s Setback.

As Brescia relates, “there was no appeal from the granting of the
[SMA (U)-84-2.]1"” 1In that regard, pursuant to HRS § 205A-29
(2001), “[alction on the special management permit shall be final
unless otherwise mandated by court order.”

Because plainly the CZMA and the Kaua‘i Rules did not
prohibit the Developer from proposing the Developer’s Setback,
and the Commission from accepting that setback in approving SMA
(U)-84-2, the restrictive covenant containing the Developer’s
Setback in the CC&Rs and Brescia’s deed are valid. Similarly, in

McDonald v. Emporia-Lvon Countyv Joint Bd. of Zoning Appeals, 697

P.2d 69, 70-72 (Kan. Ct. App. 1985), the Court of Appeals of
Kansas held that the grant of a setback variance by the proper
municipal authorities did not have any effect upon a setback
established in a restrictive covenant and, thus, affirmed the

trieal court’s grant of summery judgment to the plaintiffs because
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of a violation of a restrictive covenant setback provision. 1In

SO holding,‘the McDonald court observed that “it is generally.

recognized that . . . ‘[rlestrictive covenants do not supersede
or in any way affect the requirements of an already existing
zoning ordinance, and conversely, a zoning ordinance cannot
destroy, impair, abrogate, or'enlarge the force and effect of an
existing restrictive covenant.’” Id. at 71 (citation‘omitted).
Accordingly, “‘[z]oning ordinances, if less restrictive, do not
diminish the legal effect of private restrictive covenants.’”
Id. (citation omitted).

As Brescia recounts, he and his wife acquired Lot 6 by
warranty deed, which referenced the CCs&Rs. As indicated
previously, the CC&Rs plainly state that “as a condition to final
subdivision approval for the Property by the [Commiséion],
certain restrictive covenants were imposed upon the Property,
which restrictivé covenants are stated in Schedule ‘B’ attached
hereto and made a part hereof.” The reason for such covenants as
the CC&Rs was the “desire[] to enhance and protect the value,
desirability and attractiveness of the Property.” To reiterate,
the CC&Rs also state that:

[Stellone] for the mutual benefit and protection of all
Owners (as hereinafter defined), hereby declares that the
Proverty shall be held, leesed, encumbered, conveyed, sold,
used, occupied and improved, subiect to and with the benefit
and protection of the limitations, restrictions, covenants
and conditions set forth in this Declaration, all of which
gre esteblished and declared and zaoreed to be for the
purpcse of enhancing and protecting the value, desirsbility
egnd asttractiveness of the Property. These limitations,
restrictions, covenants and conditions shall run with the
Provertv and shall inure to the benefit of end be bindinag on
gll parties having or who acquire any right, title or
interest in the Property or any part thereof, their heirs,
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personal representatives, successors and assigns.

(Emphases added.) As Brescia sets forth, “Schedule 'B’ [is] a
restatement of the conditions of approval in the [SMA (Q)—84—2,]”
which includes the shoreline building restriction that “[n]o part
of any structufe.shall penetrate the Open Zone striﬁ fronting the
shoreline.” Aé discussed supra, the Open Zone strip refers to
the land seaward of the Developer’s Setback. In sum, contrary to
Brescia’s‘suggestion, the CZMA and the Kaua‘'i Rules did not
prohibit the Developer from proposing the Developer’s Setback in.
his application for SMA (U)-84-2, and likewise the Commission was
not prohibited from accepting the Developer’s Setback in
approving a SMA (U)-84-2. Accordingly, Brescia’s third argument
is not cogent.

VIITI.

In connection with Brescia’s fourth argument regarding
reasonable use, as Appellants point out, the “requirement
prohibiting any building in the Open zone as well as the other
conditions of development were known or should have been known to
[Brescia] as they were incorporated into his deed, and he would
not obtain final approval for the building location on his lot
until the ‘time of building and zoning permit application.’” As
recounted previously, these restrictions were incorporated into
Brescia’s deed as restrictive covenants.

This court has “long held that where a deed makes a
specific reference to a restrictive covenant, the grantee is on

notice that his interest is subject to the terms of that
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restrictive covenant.” Lee v. Puamana Cmty. Ass’'n, 109 Hawai‘i

561, 568, 128 P.3d 874, 881 (2006) (citing Pelosi v. Wailea Ranch
Estates, 91 Hawai‘i 478, 489, 985 P.2d 1045, 1056 (1999) (“The
individual defendants in the present matter had constructive

notice, by virtue of their deeds, of the [ ] covenants.”

(Emphasis and brackets in original.)); Rawlins v. Izumo Taisha

Kvo Mission of Hawaii, 36 Haw. 721, 726 (1944) (stating that

equity will enforce a contract “containing restrictive covenants
which create equitable easements, such as restrictive covenants
in a deed or lease limiting the use of the land in a particular
manner or prescribing a particular use which .creates equitable
servitudes”)). “‘[I]t is a well-settled rule thatlin construing
deeds and instruments containing restrictions and prohibitions as
to the use of property conveyed, all doubts should be resolved in
favor of the free use thereof for lawful purposes in the hands of

the owners of the fee.’” Hiner v. Hoffman, 90 Hawai‘i 188, 195,

977 P.2d 878, 885 (1999) (quoting In re Taxes of Johnson, 44 Haw.
519, 538, 356 P.2d 1028, 1038 (1968) (citation and internal
quotation marks omitted)) (brackets omitted). Also, “such ‘free
and unrestricted use of property’ is favored only to the extent
of applicable State land use and County zoning regulations.’”

Id. at 195-96, 977 P.2d at 885-86 (quoting Collins v. Goetsch, 59

Haw. 481, 485 n.2, 583 P.2d 353, 357 n.2 (1978)).
Brescia asserts that the Developer’s Setback imposed by
the Commission, which as noted above results in a shoreline

setback of roughly 61 feet and 71 feet at each makai corner of
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Lot 6, denied Brescia reasonable use of his property and is
“without support and in error.” 1In that regard, to repeat,
Brescia requested an amendment to SMA (U)-84-2 on the basis that

such an amendment was needed in order to allow reasonable use of

his property:

Special Manscement Area Use Permit. Although a
Special Management Area Use Permit has already been issued
for the subdivision, i.e., SMA (U) 84-2[], an amendment to
the permit is necessary to deviate from the building setback
line deemed by the Planning Department to be applicable to
the lot of approximately 70 feet inland of the certified
shoreline. The proposed residence is 31 feet inland of the
certified shoreline at its nearest point, and the setback
line (if determined to be 70 feet) must be amended to
accommodate the proposed residence to allow reasonable use
of the property by [Brescia]l.

(Emphasis added.)

As stated previously, the Commission denied Brescia’s-

request and concluded as follows:

18. Prohibiting buildings within the area fronting the
IDeveloper’'s Setback] identified in the Findings of Fact,
Conclusions of Law, Decision and Order, for SMA (U)-84-2,
dated December 15, 1983, and on the proposed subdivision map
dated July 1, 1983 submitted with the Application for SMA
(U)-84-2 as it applies to Lot 6, provides [Brescial] with
reasonable use of his property.

19. Reasonable use it not necessarily the use most desired
by the owner of the property, and [Brescia’s] compliance
with SMA (U)-84-2 allows for the construction of a
substential house on the property without [Brescia] being

denied reasonable use of the property.

(Emphases added.)

According to Brescia’s September 3, 2002 application,
as well as his January 28, 2003 written testimony to the
Commission, a setback of approximately 63 feet as shown on the
July 1, 1983 map would allow for a triangular-shaped buildable
area of zpproximately 4,974 square feet. As stated, Brescia

later revised this estimate, and in his May 6, 2003 Opening Brief
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to the Commission related that the buildable area on which to
construct a'single family residence would be 4,203 square feet.
Brescia agserts that 4,203 square‘feet of buildable area equétes
to 24.7% of the Lot 6 area. As indicated previously, within this
buildable area--whichever of Brescia’s estima?es is used--he must
construct a residence of at least 2,500 square feet, excluding

i

garage, lanais, a required turnaround area, and septig system.
Brescia’s architect, in apparent full recognition of these
requirements, stated at the January 28, 2003 public heariné, “I
don’t want to say its totally unbuildable.”

It is well established that “mere diminution of market
value or interference with the property owner’s pe;sonal plans
and desires relative to his property is insufficient to

invalidate a zoning ordinance or to entitle him to a variance[.]”

City of Fastlake v. Forest City Enters.vInc., 426 U.S. 668, 674

n.8 (1976) (intefnal gquotation marks, citations, and brackets

omitted). In Korean Buddhist Dae Won Sa Temple of Hawai‘i v.

Sullivan, 87 Hawai‘i 217, 235, 953 P.2d 1315, 1333 (1998), this
court found that an applicant for a variance “failed to establish

that it could make no reasonable use of the land or its [hlall

without building the [h]all to a height of seventy—fi§e feet[,1”
given that the record indicated the applicant initially submitted
plans reflecting a construction design for the hall of sixty-six
feet in height. (Emphesis added.) This court stated that

reasonable use of the land, in this case within the meaning of
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the City Charter, is “not necessarily the use most desired by the
owner.” Id. at 234, 953 P.2d at 1332 (citation omitted).

Inasmuch as the Commission in finding no. 15 found that
according to Brescia’s own application letter a shoreline setback
o} approximateiyA63 feet would allow the applicant a triangular-
shaped building area of approximately 4,974 square fee£, and
whereas Brescia’s own architect testified that utilizing the
Developer’s Setback did not necessarily make the lot unbuildable,
the Commission could rationally conclude that Brescia did not
establish that he could not make reasonable use of the property
based on the Developer’s Setback. Thus, it was error for the
court to hold in conclusion no. 25 that “[t]he record on .the
whole, through reliable, probative and substantial evidence, also
clearly demonstrated that Brescia could not make reasonable use
of Lot 6 if the [Developer’s Setback] is upheld and strict
conformity therewith is reguired.” Because substantial evidence
exists in the record to indicate that the setback imposed by the
Commission will permit Brescia to construct a residence of at
least 2,500 square feet of living area, the Commission could have
rationally determined that Brescia retained the reasonable use of
his property.

IX.

Brescia’s fifth argument on appeal is that the
Commission’s refusal to amend the SMA conditions or to grant a
veriance for Brescia’s proposed dwelling, which would approcach

within 31 feet of the shoreline, was arbitrary, cepricious, and
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characterized by abuse of discretion. 1In HRS § 205A-46(a) (8)
entitled “Variances,” the legislature provided that the counties
may’grantlvariances based on hardship. As noted supra, the
Commission has not defined in its Kaua‘i Rules what constitutes
“hardship” for the purposes of evaluating shoreline setback
Qariances. In the absence of‘such a definition, Brescia and the
Commission appéar to have proceeded on the basis of ezaluating
whether a setback variance was necessary ih order that Brescia
retain “reasonable use” of his property.!*

We observe initially that, as mentioned supra, Kaua‘i

Rules, Section 12(b), states that the application for a variance’

shall be accompanied by “accurate written statements to

substantiate that . . . hardship will be caused.”!® (Emphases
1 See supra note 6 and accompanying text.
18 Whereas the fact that Kaua‘'i County has not adopted a definition

of “hardship” for the purposes of evaluating requests for shoreline setback
variances is not raised on appeal, the impact of this omission need not be
considered.

Other counties have included in their criteria for establishing
“hardship” for purposes of granting a shoreline setback variance the factor of
whether a variance is necessary to provide the applicant reasonable use of his
or her property. For example, the Revised Ordinances of Honolulu, Chapter 23
“Shoreline Setbacks,” Section 23-1.8, entitled “Criteria for granting a
variance,” states in relevant part:

(3) Hardship Standard.
(R) A structure or activity may be granted a
variance upon grounds of hardship if:

(i) The applicant would be deprived of
reasoneble use of the land if required to
comply fully with the shoreline setback
ordinance and the shoreline setback rules;

(1i) The epplicant’s proposal is due to unigue
circumstances and does not draw into
guestion the reasconableness of this
chepter &and the shoreline setback rules;
and

(iii) The proposal is the practicable
alternative which best conforms to the
purpose of this chepter and the shoreline

(continued...)
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added.) In support and justification of his request, Brescia
asserts that “[o]ther improved lots in the immediate neighborhood
range in size from 27,674 to 13,671 square feet” ana that
“[tlhese regularly shaped lots were subject to shoreline setbacks
rgnging from 8d to 35 feet of the certified shoreliﬁe”; his 3,30d
square foot proposed residence would not be the largest house in
the éubdivision; and “92% of the proposed residence would be more
than 40 feet from the shoreline.”

To reiterate, the Commission denied Brescia’s request
to amend SMA (U)-84-2 or grant a variance based on its findings
and conclusions. As discussed, the Commission could have
properly determined that, even with the imposition of the
Developer’s Setback, Brescia is not deprived of reasonable use of
his property. See supra. Furthermore, as Brescia explains, the
SMA (U)-84-2 proceeding in 1983 was a “re-application by the

[Developer] for the same development following the reversal and

¥(...continued)
setback rules.

(Emphases added.) Also, County of Hewai‘i Planning Commission, Rules of
Practice and Procedure, Section 8-10 entitled, “Criteria for Approval of a
Variance,” states:

(3) Hardship Standard
(R) A structure or activity may be granted a
variance upon grounds of hardship only if:

(1) The epplicant would be deprived of
rezsonable use of the land if required to
comply fully with this rule; and

(1i) The reguest is due to unique circumstances
and does not draw into guestion the
rezsongbleness of this rule; and

(iii) The request is the practiczble alternative
which best conforms to the purpcse of this
rule.

(Empheses added;)
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remand in Mahuiki[.]” As Brescia indicates, following this
court’s decision in Mahuiki, the Commission “could not have been
but'painfﬁlly aware of the importance given to the CZMA by [this]
court in Mahuiki” during the SMA (U)-84-2 proceeding. Thus, as
Brescia recounts, "“[t]he record accordingly clearly shows that
fhe [Commiésioh] duly considefed, addressed and upheld the
policies and objectives of the CZMA, as well as its [%MA]
requirements” in SMA (U)-84-2.

Significantly, as Brescia relates, “there was no appeal
from the granting of [SMA (U)-84-2].” Again, pursuant to HRS
§ 205A-29, “[alction on the special management permit shall be
final unless otherwise mandated by court order.” 1In that regard,

we have recently observed that “the legislature expressly granted

to the [Commission] the authority to carry out the dbjectives,

policies and procedures of the CZMA’s SMAs.” Morgan v. Planning

Dept., County of Kauai, 104 Hawai‘i 173, 184, 86 P.3d 982, 993

(2004) (citing HRS § 205A-27 (2001)). Thus, “[i]ln order to carry
out this express responsibility, the [Commission] must have
authority to enforce the conditions of a SMA Use permit.” Id.
Moreover, as reflected in the Commission’s findings,
the application for SMA (U)-84-2 included the preliminary
subdivision map which identified the Developer’s Setback relied
upon by the Commission in approving SMA (U)-84-2. The approval
of SMA (U)-84-2 was subject to conditions, including that
“[bluilding locations . . . shall be subject to [Commission]

review and approval at the time of building and zoning permit
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application[,]” “[nlo part of any structure shall penetrate the
Open zone strip fronting the shoreline[,]” “[t]lhe setback from
Alealea Road and Alamo‘o Road shall be a minimum of 20 feet[,]”
“la]ll other front yard setbacks shall be 15 feet[,]f and “[t]he
s;de yard setbécks shall be a minimum of 10 feet.” The approval'
of SMA (U)-84-2 required that the conditions of the permit “shall
be established as restrictive covenants within each deed at the
time of subdivision.” Additionally, the requirements and
conditions of SMA (U)-84-2 were in fact included in the CC&Rs
recorded on February 20, 1992. The recorded CC&Rs were
incorporated into Brescia’s deed. Brescia then clearly had
notice of the requirements and conditions of SMA (U)-84-2 when he
acquired his property.

Hence, inasmuch as the objectives and policies of the
CZMA are “paramount in any determination involving the use of
land in a special management areal,]” Mahuiki, 65 Haw. at 5i9,
654 P.2d at 882;83 (citations omitted), the Commission upheld
these objectives and policies in issuing SMA (U)-84-2, and the
requirements and conditions of SMA (U)-84-2 were incorporated in
Brescia’s deed as restrictive covenants, the Commission had
raticnal grounds for denying Brescia’s request to amend SMA (U)-
84-2, or for a variance. Under the circumstances of this case,
the Commission did not “clearly exceed[] the bounds of reason or
disregard|[] rules or principles of law or practice to the

substantial detriment of a party litigant.” Kimura, 106 Hawai‘i
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at 507, 107 P.3d at 436 (internal quotation marks and citations
omitted). |

' bonsequently, the court’s finding no. 115 that “[t]he
Commission’s denial of the variance réquest [to build out to
within 31 feet of the shoreline] lacks support in the record” is
élearly erroneous, especially in light of the fact that the court
itself acknowleaged in finding no. 102 that “[o]ther improved
lots in the immediate neighborhood were subject to shoreline
setbacks ranging from 80 to 35 feet.” Finally, in this regard,
the court’s conclusion no. 26 which states, in part, that “the
Commission erroneously denied the variance in view of the
reliable, probative, and substantial evidence on the whole
record,” is wrong as a matter of law.

| X.

Brescia’s sixth argument on appeal is that the
Commission is esfopped from enforcing a “totally different
building prohibition than is set forth in the [SMA (U)-84-2
order].” More specifically, Brescia asserts that the Commission
should be bound by the 20-foot setback he claims the Planning
Department represented to be applicable. We hold that the
estoppel doctrine is not applicable.

In the context of this case, equitable estoppel is

bazsed on a change of position on the part of a land
developer by substantial expenditure of money in connection
with his project in reliance, not solely on existing zoning
laws or on good feith expectancy that his development will
be permitted, but on official sssurznce on which he has a
ricght to rely that his project has met zoning requirements,
that necessary eapprovals will be forthcoming in due course,
end he mav safely proceed with the prosect.
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Life of the Land Inc., v. City Council of the Cityv & County of

Honolulu, 61 Haw. 390, 453, 606 P.2d 866, 902 (1980) (emphases

added). Estoppel “cannot be applied to actions for which the

agency or agent of the government has no authority.” Turner v.

N K :
Chandler, 87 Hawai‘'i 330, 334, 955 P.2d 1062, 1066 (App. 1998)

(quoting Filipo v. Chang, 62 Haw. 626, 634, 618 P.2d 295, 300

(1980) (other citation omitted)) (emphasis added). It is well
established that zoning which terminates inchoate rights to
develop land is a legitimate exercise of the police power. See

County of Kauvai v. Pac. Standard Life Ins. Co., 65 Haw. 318, 336-

37, 653 P.2d 766, 779 (1982) (citation omitted). “Zoning
estoppel is not intended to protect speculative business risks.
Thus, an expenditure made in compliance with underlying zoning
but before final discretionary action will be disregarded for
estoppel purposes.” Id. at 332, 653 P.2d at 777 (citing Life of

the Land Inc., 61 Haw. at 455, 606 P.2d at 903).

Brescia maintains that “for the past 16 years, the
County had understood and represented to the public that thé
applicable setback was 20 feet.” As support for this contention,
Brescia submitted a letter written to a neighboring property
owner by Deputy Planning Director Sheilah Miyake, in which the
shoreline setback for the neighbor’s property was confirmed to be
20 feet according to the Kzua‘i Rules. Brescia states that “[a]lt
the time of and prior to acquiring Lot 6 for more than $900,000),
Brescia and his agents inquired and were informed 5y members of

the Kaua‘'i Planning Department that the setback for Lot 6 was 20
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feet inland of the certified shoreline.” According to the
Commission, Brescia submitted an affidavit “which stated he ‘was
infdrmed Qy Kauai County Officials’, whom he did not name, [that]
the' shoreline setback on Lot 6 was 20 feet inland df the‘

certified shoreline.”

But as this court noted in Kepo‘o v. Kane, 106 Hawai‘i
270, 295, 103 P.3d 939, 964 (2005), “‘[algents of the government
must act within the bounds of their authority; and one who deals

with them assumes the risk that they are so acting.’” (Quoting

Sangre de Cristo Dev. Co., Inc. v. United States, 932 F.2d 891,

894 (10th Cir. 1991).). The authority to establish setback lines
within the SMA, as stated in Brescia’s deed, rests with the
Commission. It is well accepted that a public employee not
vested with decision making authority may not bind the state in

its exercise of the police power. See Godbold v. Manibog, 36

Haw. 206 (1942) (holding that a state cannot be estopped byvfhe
unauthorized acts or representations of its officers).

More importantly, the estoppel argument is unavailing
given the fact that Schedule “B,” Condition 8 in Brescia’s CC&Rs

states, inter alia, that “[ilncreased setbacks shall be regquired

bv the Planning Commission at time of zoning and building permit

review if the design of a residence warrants a greater setback.”
(Emphasis added.) Thus, Brescia was on notice that the
Commission retained the discretionary authority to impose a

greater setback.
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Nonetheless, the court in finding no. 77 found that
“Brescia had the right to rely on the representations of the
County Planning Department as to the applicable setbacks for the
subdivision.” This is not a finding of fact, but is rather a

conclusion of law. This court “reviews conclusions of law de

novo, under the right or wrong standard.” 7’s Enters. Inc. v.

Del Rosario, 111 Hawai‘i 484, 489, 143 P.3d 23, 28 (2006)

(citation omitted). Because the authority to establish setback
lines within the SMA, as stated in Brescia’s deed, rests with the,
Commission, the court’s conclusion that Brescia had a right to
rely on the representations, if any, of the Planning Department
as to the setback, is wrong. Hence, Brescia’s estoppel argument
must necessarily fail.

XTI.

Brescia’s final argument on appeal is that he had a
vested right to proceed with the construction of his residence,
and that the Commission’s recognition of the line on the July
1983 map as the applicable setback line violated Brescia’s
constitutional due process rights. We conclude that Brescia was
not vested with a property interest sufficient to implicate due
process protection, but in any event, he was afforaed due process
in this case.

Both the federal and state Due Process Clauses include

protection from deprivation of property without due process of
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law. See U.S. Const. amend. XIV, § 1;!¢ Haw. Const. art. I, §
5.1 These guarantees apply when a constitutionally protected

property interest is at stake. See Bd. of Regents v. Roth, 408

U.S. 564, 569 (1972); Sandy Beach Def. Fund v. City Codncil of

Citv & County of Honolulu, 70 Haw. 361, 376, 773 P.2d 250, 260
(1989). A property interest protected by the due process clause

“stem[s] from an independent source such as state law—frules or
understandings that secure certain benefits and that support

claims of entitlement to those benefits.” Roth, 408 U.S. at 577.
A property interest will be seen to exist “if discretion is
limited by the procedures in question, that is, whether the

procedures, if followed, require a particular outcome.” Crown

Point T, LLC v. Intermountain Rural Elec. Ass’'n, 319 F.3d 1211,

1217 (10th Cir. 2003) (citing Hvde Park Co. v. Santa Fe City

Council, 226 F.3d 1207, 1210 (10th Cir. 2000)). See also Jacobs

v. City of lawrence Kansas, 927 F.2d 1111, 1116 (10th Cir. 1991)

Brescia contends that when the Commission applied the

more restrictive setback line reflected on the July 1, 1983 map

16 The Fourteenth Amendment to the United States Constitution states
in part that:

No state shall meke or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law[.]

1 Article I, section 5 of the Hawzi‘i Constitution, entitled “Due
Process and Equal Protection,” provides that:

No person shall be deprived of life, liberty or property
without due process of law, nor be denied the egual
protection of the lews, nor be denied the enjoyment of the
person’s civil rights or be discriminsted against in the
exercise thereof beczuse of race, religion, sex or ancestry.
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on neighboring Lot 9 at a hearing on December 11, 2001, Brescia’'s
due process rights were violated because his parcel was likely to
be subject to the same July 1983 map setback line,bﬁt he was not
given notice of that hearing or an opportunity to be heard. As

\ :

this court has stated, “these interests--property interests--may

take many forms.” Int’l Bhd. of Painters & Allied Trades V.

Befitel, 104 Hawai‘i 275, 283, 88 P.3d 647, 655 (2004) (internal
guotation marks and citation omitted). “But, the range of
interests protected by procedural due process is not infinite.”
Id. (internal quotation marks and citation omitted). Recounted
earlier, see supra, SMA (U)-84-2 was issued under HRS chapter
205A and a restrictive covenant in Brescia’s deed stated that
“[i]ncreased setbacks shall be required . . . if the design of a
residence warrants a greater setback.” Inasmuch as Brescia's
deed related that the Commission retained authority to amend the
setback at the time of building permit review, Brescia was not
vested with a property interest in building a particular
sStructure.

A similar procedural due process claim in relation to a

land use decision was considered in Clark v. City of Hermosa
Beach, 56 Cal. Rptr. 2d 223 (Cal. Ct. App. 1996). Clark held
that, even though the landowner had received a conditional use
permit to build a two-unit condominium, the planning commission
still retained the discretion to “impose standards above the
minimums designated by the zoning ordinance to improve the

quality of development and to mitigate any environmental
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impacts.” Id. at 241 (internal quotatioﬁ marks, citation, and
emphasis omitted). 1In finding no legitimate “claim of

entitlement to a structure having any particular dimensions,”

that court explained as follows:

The Clarks [(landowners)] do not (and cannot) claim that the
City has infringed their interest in constructing a home per
se. The City did not bar the Clarks from building their
condominium project altogether; it denied their application
without prejudice to submitting a revised plan reflecting
the Council’s concerns about height, lot coverage, and
usable open space. Thus, the interest at issue is not that
of a landowner to construct a roof over his head; rather, it
is the Clarks’ interest in building a structure having the
specific dimensions they find desirable.

Hence, in the instant case, irrespéctive of the actions
taken by the Commission at the earlier heariﬁg relating to the
neighbor’s property, Brescia was not vested with a sufficient
property interest to invoke a due process violationn’ He was on
‘notice thaf the triangular-shaped parcel he was purchasing,
located in the State’s restricted SMA, was a “visually sensitive
[parcel] in relation to its scenic location on [Kauai’s] North
Shore,” and from the CC&Rs in his deed, that “increased setbacks
[could] be required by the Planning Commission at [the] time of
zoning and building permit review[.]” Here, as in Clark, Brescia
cannot claim an entitlement to situate his residence in any
particular location, or claim an entitlement to a particular
sized residence. BAs in Clark, Brescia is not being denied the
right to build a home; rather, the interest must be classified as
“an interest in building a structure having the specific

dimensions” which Brescia finds desirable. Id. -The discretion
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left in the Commission to increase the setback defeats any

expectation that Brescia’s application must be approved as

submitted.

Brescia cites Ridenour v. Jessamine County Fiscal Ct.,

822 S.w.z2d 532j(Ky. Ct. App. 1992), for his claim that he was
deprived of a property interest without due process of law.
Ridenour, however, is distinguishable. 1In Ridenour, after
conducting a full public hearing, a planning commission issued
findings and a recommendation for approval of the applicant’s
requested zoning change. Id. at 534. A secondary government
body with final decision-making authority conducted a review of
the planning commission’s decision, and was to confine itself to
the record presented to the commission. Id. The secondary body,
however, did not in fact confine itself to the planning
commission record--and, further, did not inform the applicant of
the meeting at which his request would be taken up. Id. That
court held that, “[blecause the [secondary government body]
elected to review the recommendation of the planning commission
solely on the record of [the commission],” it was improper to
consider matters outside the record. Id. at 535. Unlike in
Ridenour, in this case the Commission was not conducting a
secondary review, and was not required to confine its
deliberations to any previously established record. Further,
unlike in Ridenour, Brescia was given notice of the Commission
meeting at which his zoning request would be teaken up, and a full
opportunity to be heard.
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Brescia’s reliance on Medeiros v. Hawaii County

Planning Comm’n, 8 Haw. App. 183, 797 P.2d 59 (1990), is

unpersuasive. In Medeiros, the appellants owned propérty
directly abutting land on which the county planning commission
approved the drilling of 4,000-feet deep hole§ in the geothermal
resource- subzone. Id. at 190, 797 P.2d at 63. Appellants
challenged thelissuance of the permit onndue process grounds.
Id. at 193, 797 P.2d at 65. Iﬁ finding no due process violation,
the Intermediate Court of Appeals noted that whether appellants
were vested with a property interest sufficient to trigger
protection was arguable, and indeed did not reach this question.
Id. at 194-95, 797 P.2d at 65.

Brescia proffers that the Commission’s imposition of
the Developer’s Setback on the neighboring property “was a fait
accompli to Brescia’s prejudice and in violation of his rights.”
This contention is not meritorious. Brescia was given a full
public hearing before the Commission made its ruling on Lot 6.
At the public hearing Brescia was able to present testimony to
support his request for a variance. The Commission, along with
Brescia, Planning Department staff, and members of the public,
conducted a site inspection of the property. It is manifest that
the Commission did receive evidence concerning Brescia’s request
for a variance. The record supports, for the reasons stated in
this decision, that the Commission was obliged to follow CZMA
policies and its construction of SMA (U)-84-2 which established

setbacks in the subdivision at approximately 40 to 75 feet, was
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supported by reliable, probative, and substantial evidence in the
record. While the variance sought was ultimately denied, Brescia
nonetheless received the due process to which he waé entitled.
Thus, the court’s conclusion no. 10 that “[tlhe Commission’s
aétions on Deceﬁber 11, 2001 in its new interpretatign and
application of a setback line, without any notice to and the
opportunity to be heard by Brescia and other affected landowners,
were made in violation of their constitutional right of due
process,” was wrong as a matter of law.
XITI.

For the foregoing reasons, we vacate the court’s

March 4, 2005 judgment, and remand this case to the court with

instructions to enter judgment thereon affirming the Commission’s

September 9, 2003 order.
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