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final judgment of the Circuit Court of the First Circuit,’ which
affirmed the decision and crder of the Zoning Board of Appeals of
the City and County of Honclulu {(ZBA) dismissing Case Number
2003/2Z2BA-9, and entered Jjudgment in favor of Appellees ZBA, David
Minkin, in his capacity as Chair of the ZBA, Henry Eng, in his
capaclity as Director of the Department of Planning and Permitting
(DPP}, and the Wal-Mart Real Estate Business Trust {(Wal-Mart).
This case ceoncerns the appropriate procedural options a third-
party may take to challenge the issuance of a Conditionai Use
Permit (CUP} by the DPP.

On appeal, CARD argues that: (1) a petiticn for a
declaratory ruling is a proper procedure for appealing an action
of the director of the DPP; (2} the circult court erred insofar
as it upheld the Director’s action because the petition did not

seek the determination of a prospective action; (3) the circult

court erred in applying the doctrine of laches to find that
CARD's petition for a declaratory ruling was untimely; and (4)
the circuit court erred in upholding the Director’s acticn on the
basis of DPP Rules of Practice and Procedure Rule (Department
Rule or DPP? Rule) Section 2-5{3;.

Based on the follewing, we affirm the circuit ccurt's

March 30, 2005 final -judgment.

? The Konorable Edern Elizabeth Hifc presided cover this matter.
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I. BACKGRCQUND

This case comes before this court after a series of
challenges by CARD to the DPP’s issuance of a CUP to Wal-Mart for
a commercial deveiopment cn the Keeaumcku “Superblock” site,
Underlying all of CARD’s actions {(review processes within the
DPP, appeals to the ZBA, and suits filed in the circuit court)
is its contention that the DPP improperly accepted and approved
Wal-Mart's application for a CUP, because the DFP viclated
several provisiocns of the Land Use Ordinance (LUO}, Revised
Ordinances of Honolulu chapter 21.°

The present action does not concern the merits of this
claim; rather, 1t concerns CRRD's attempt to use the declaratory
ruling procedure -- required by law under Hawai'i Revised
Statutes (HRS) § 91-8 and implemented by the DPP through DEP

4 -

Rules chapter 3° -- to challenge the decision ¢f the Director of

the DPP to issue the CUP in gquestion.

* Various sections of the LUC pertain to CUPFs. BAs stated in LUC § 21-
¢, “Conditicnal use permit--Purpcese and intent,”: “{a) The purpcse of this
ticn 1s to establish a procedure for permitting certain uses 1n some zoning
triects if certein minimum standards and conditicons, which are detailed in
srticle & [Specific Use Development Standards), are met.” The procedures for
iting a CUP application are detaiied in LUC § 21-2.80-1, “Application
uvirements.” LUQ § 21-2.%0-2, entitled “General reguirements,” describes
e ¢riteria that guide the directcor in evaluating CUP appiications.

[T i C R O L S
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¢ See infra Section III.E. and note 12.
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A fctions of the Parties Preceding the Motion for Declaratory
Ruling

The relevant background of this suit and related
litigation of the parties is drawn from the factual summary made
by the circuit court in its March 30, 2005 Findings of Fact,
Conclusions of Law, and Order Affirming the Decision and Order of
the Zoning Board of Appeals in Case Number 20032/ZBA-G.

1. Wal-Mart’s application for the CUP

Findings of Fact nos. 1-14 relate to Wal-Mart’'s
application for, and the subseguent approval of, a CUP
application, as well as its communications with the public
regarding the status of its development plans from May to

September of 200Z:

1. Wal-Mert scught to construct & Sam’s Club and Wal-Mart
store (the “"Project”) on real property designated as Tax Map
Key Nes. Z-3-016:09% & 43 (the “Keeszumcku Site”}, which is in
the "BMX-3 -~ Business Mixed Use” commercial district in

Honolulwe, Hawai'i.

2 Wal-Mart informed the public of its plians to develop
the Froject on the Keeaumcku Site on May 3, 2002,
approximate

tely five months before it ccmmenced construction
activities on the Keeaumcku Site.

3. Wzl-Mart representatives also attended numerous
neighborhood beard meetings of the Ala Moana/Kakaako
Neighporhood Board (the “Neighborhood Beard”) in May, June,
August, and September of 2002 in an effort teo keep the
zpprised of its construction pians. At these

g8, amcng other things, Wal-Mart representatives

ayed conceptual drawings of the proposed Project, and
T

or Ccteober of Z00Z. CARD members attended every one of
these Nelghbcecrheood Eoard meetings.

4 Cn July 24, 2002, Wal-Mart applied to the Department
¢f Planning and Permitting {(“Department”) for a new
Conditional Use Permit {minor; (“CUP") for the icint
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development of adiacent zoning lots comprising the Project
&t the Keeaumcku Site.

5. At the Neilghborhood Bozrd meeting conducted on August
27, 2002, Wai-Mart's contractor specifically reported that
Wal~-Mart was “going through the permitting process.”

application and

€. The Director approved Wal-Mart’'s
st 7, 2002,

issued CUP Neo. Z002/CUP-54 on Augu
7. Wal~Mart recelived notice of the lssuance ¢f the CUP on
RAugust 9, 2002.

g. Cn Beptember 19, 2002, a2 fcoundation permit application
was submitted tec the Department to construct the Project.

G, Fellowing receipt of the CUP, Wal-Mart commenced
construction of the Project in September 2002 by beginning
to erect a constructicn fence arcound the Keeaumoku Site on
September 16, 2002.

10. As the September 24, 2002 Neighborhood Board meeting,
a Wal-Mart representative anncunced that “{tlhey have begun
to fence the property.”

11, Department Rule § €.2, entitled “Netice of Decision,”
provides that “[tihe Director shall mail the written
decision to the applicant and, upcn reguest, shall give
noctice of the decisicon to cother interested persons. The
decision shall be available for review by the public at the
department of planning and permitting.”

12. At no time befeore Octcober 2002 did any CARD member
reguest the Department to provide the members with notice of
any decision regarding the Protiect pursuant to Department
Rule § €.2

13. At nc time before October 2002 did any CARD member
review the public files regarding the Project at the
Jepartment.

14. On Cctober 16, 2002, Mr, Mark Welfe (“Mr. Welfe”), a

California sttorney who represents other groups who oppcse
Wal-Mart stores in other jurisdictions, personally went to
the Department con behalf of CARD member United Food &
Commercial Workers Union Local 480 (“Local 48C") and
submitted a request to review Wal-Mart’s CUP File: File #
“ZO02-CUP-5%4." That same day, Mr. Welfe also submitted a
keguest for Access to Public Records to the Department for
the Keesumoku Site ¢n behalf of CARD member Local 480 to
inspect “all correspondence in file since Jan. 1, 2002 both
inspector’s corr. & misc. corr.” Responding to this
request, on Cctober 23, 2002 the Department faxed to CARD
member Local 480 a copy of the job file index for the
subiect parcels that indicsted the Department issued the CUP
orr August 8, 2002,

(82}
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2. The “October Appeal”: CARD's first appeal of the
approval of Wal-Mart’s CUP

On Cctober 21, 200Z, CARD brought its first complaint

to the attention of the ZBA:

is. By a letter dated Octckher 21, Z002 addressed to Mayor
Jeremy Harris, the Honolulu City Ccouncil, and the ZBR, CARD
initiated its first appesl (the “October 2002 Appezl” or
“Case No. Z2002/ZBA~-2"}), wherein it alleged generally that
the Prodect was inconsistent with applicable zoning
requirements, and argued, among other things, that: {3} the

Froject conflicts with the zcning reguirements c¢f the LUC;
{2} the Project will have an adverse impact on the
envircnment and public health and an environmental impact
statement musi be prepared; (3) the Proiect will have
economic, scocial, and fiscal impacts on the surrcunding
commun*ty and an economic study must be prepcrea, and |

43
the Proiect conflicts with visions and policies of the
Honclu;n Frimery Urpan Center Development ¥lan.

16. On November 20, 20062, the Director moved to dismiss

CARD' s Gotober 2002 Appeal on grounds thet the ZBR lacked
Jurisdicticn because there was no “Action of the Director”
from which CARD appesled. CARD submitted an oppositicon
memerandum to the Director’s Motion to Dismiss on December
5, 2002, in which CARD identified, for the first time, the
issuance of the CUF as 2 cnallenged acticon of the Director.

18. The ZBA issued its Findings of Fact, Conclusions of
Law, and Decision and Order with respect to the Cctober 200
Appeal on July 21, 2003 in which it granted the Director’s
Mction to Dismiss and dismissed CARD's appeal on grounds
inter alia, that CARD's appeal failed to challenge &n
“Action of the Director,” and that even 1f the appeal was
from the issuance of the CUP, it had not been filed within
the thirty-day mandatory filing periocd.

Although the written order dismissing the QOctober Appeal was
not issued until July, apparently the ZBA voted to dismiss

the appeal on January 30, 2003,° on the grounds that the

® Although the record does not contain an acknewledgment of this action
he EBA itself, both CARD snd the DPP Director recite this Janusary
issal of CARD' s appeal.
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Fetiticoners had faliled to file thelr appeal concerning the
CUP within the thirty-day mandatory appeal filing deadline.®
3. CARD’s second appeal and lawsuit
Before the ZBA had issued its Findings of FPact,
Conclusicns of Law, and Decision and Order on CARD’s first
appeal, CARD filed a lawsuit in circuit court, as well as a
seccnd appeal by letter to the ZBA.

a. The Lawsuit

With respect to CARD’s lawsulit, the circuit court
stated:

17. Cn December %, 2002, CARD initiated a lawsuit in the
First Circuit Court, State of Hawal'i, capticned CARD v,
Citv & Countvy of Heonelplu, et a1., Civil Ne. 0Z-1~2831-12
{the “CARD Lawsuit”).

20, On December 23, 2002, CARD filed a First Rmended
Complaint for Declaratory and Injunctive Relief in the CARD
Lawsuit that challenged the Department’s issuance of the CUP
as viclations of the same LUC provisions identified in the
Cecemper Z00Z Appeal: LUO § 21-2.90-Z(a}{1l) (Cocunt One:
permitted use); § 21-2.5%0-21{a}; {2} (Count Two: suitable
site}; § Z1-2.80~2(a) (3} (Count Three: nc &lteraticn of
surrounding area;; § 21-2.90-2(a) {4} {Count Four:
entribution to general welfare of neighborhood); § 21-
2.90Z2(b) {Count Five: failure to impose additicnal
requirements and conditions); § 21-2.980-2{(d} (Count Six:
failure to conditicon varicus lssues regarding traffic,
access, parking, ete.) and § 21-21-1.20(a) {(Count Seven:
failure to regulate land use in appropriate manner).

This lawsuit was dismissed by final judgment entered on

September 16, 2003, pursuant to stipulation of the parties.

® See infra Section III.B. discussing thirty-day deadline.

‘
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. The Second Appeal (The “December Appeal”)

The circuit court summarized CARD’s second appeal to

the ZBA as follows:

is. CARD initiated & second appeal by letter dated
December 13, 2Z00Z toe ZBA Chair R. Brian Tsuilimura that
specificslly challenged the issuance ¢of the CUP (“December
2002 Rppeal” or “Case No. Z003/ZBR-17").

21. The Director and Wal-Mart moved to dismiss the
Fecember 2002 Appesl on Janvary 29, 2003 and February €,
2003, respectivelv. In its opposition filed on February 18,
2003, CRRD argued that the ZBA had jurisdiction over its
appeal because CARD should have been, but was not, notified
in writing cf the Director’s issuance of the CUP, and
aiternatively, that CARD had appealed to the ZBA within 30
days of receiving actual ncotice that the permit was issued.

2. The ZBA issuved its Findings of Fact, Conclusicns ¢f Law, and
Decision and Order with respect to the December Z00Z Appeal on
July 31, 2003. The IBA granted the Director's and Wal-Mart’'s
Motions to Dismiss and denied CARD's appeal on grounds that CARD's
petition was not timely filed.

Bt its hearing on February 27, 2003, the ZBA veoted to dismiss the
December appeal on the ground that 1t was not filed within the
thirty-day mandateory appeals filing deadline.

4. CARD' s unsuccessful appeal to the circuit court of the
two ZBA rulings rendered on July 31, 2003

CARD subseguently appealed the IZIBA's rulings -- which
denied both of CARD's appeals to that agency -- to the circuit
court, as recounted by the circuit court:

Or August 2B, 2003, CARD filed an appeal to the First

uit Court for the State of Hawai'l in Civil No. G4-i-

3
ire
1280-07 (“"CARD 1) appealing from the “[July] 31, 2003 final
ctions of the Zoning Board of Appesis of the City and
County of Honolulyu . . . ilssuing Findings of Fact,
Ceonclusions of Law, Declsions and Orders uphelding the
Director of Department of Planning and Permitting’'sz approval
cf Conditional Use Permit (Minor) No. 2002/CUP~-5%4 . . . [(ZBA&

IO N
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Cazse Nos. 2002/2BA-2 and Z2003/ZBA~1).” CARD alsc sought a
declaraticn that the CUP was erronecusly granted by the
Director because the CUP application did not comply with the
LUOC. The First Circuit Court affirmed the ZBA's decisions
and orders in ZBA Case Nes. 2002/IZBR-2 and 2003/7BA-1,
dismissed CARD's c¢laims for declaratory relief with
preiudice, and entered final judgment against CARD on March
23, 2004, In its cenclusions of law, this Court stated
that:

&. CARD's Cctober Z00Z Appezl and December Z60Z
Eppeal were properly dismissed as untinely because
both were filed after the 30-day deadline of Septenmber
g, 2002 had lapsed.

7. The fact that CBRD members attended
Neighborhood Beoard meetings where they voiced concerns
abcut the Project did not reguire the [Depariment to
provide such CARD members with written notice that the
CUP had issued. CARD members failed to avail
themgelves of Department mechanisms that would have
provided notice of the application for and the
igssuance of the CUP, including the right to inspect
the public recocrds at the Department and to reguest
notificaticn of decisions regarding the Project
pursuant to Department Rule § €.2.

8. On the facis before the Court, the 3C-day
appeals perlod esteblished by LUC § 21-1.40 and ZBA
Rule § 22-2 cannot be tolled.

9. The timely filing of & notice of appeal with
an administrative agency i1s fundamental to the
agency’s jurisdiction and where the statutory time
reguirement for filing a notice of appeal has not been
met, the appeal must be dismissed. See Rorean
Buddhist Dee Won Sz Tempie of Hawail, Inc. v. ZBA, §©
Haw. App. 288, 303, 837 p.2d 311, 313 ¢1%92;,
cverruled on cther grounds, Rivera v, Dept. of Labor &
Indus. Relations, 100 Hawai'i 348, 352 n.7, 60 P.3d
298, 302 n.7 (zo0z;.

16. Having failed to timely challenge the
zction ¢f the Director in issuing the CUP under the
LUCG in its appeals to the ZBA, CARD may not circumvent
the administrative appeals process and deadline
requirements by bringing a declaratory action in this
court that similarliy challenges the Director’s
actions., See Ko'olasu Ag. Co., Ltd. v. Ceommission on

Water RKes. Mgmt., 83 Hawai'l 4E4, 487, 493, G627 P.zd
13e7, 1370, 1376¢ (1%%6).

CARD did not appeal from the final judgment that this Court
gntered.

Wy
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. CARD's Reguest for a Declaratoxry Ruling

This appeal concerns the decision of the DPP Director
not to issue a declaratory ruling, which was affirmed by the
circuit court. CARD petiticned DPP for a declaratory ruling on
March &, 2003, subssquent to the ZBA's vote to dismiss its first,
October appeal {(No. 2002/CUP-24) and its second, December appeal
challenging the approval of the CUP (No. 2003/ZBA-1), and after
CARD had initiated the December lawsuit alleging LUC viclations
and public and private nuisance claims.’

In its petiticon for a declaratory ruling, which CARD
filed pursuant to HRS § 91-8 and DPP Rule § 3-1,° CARD stated, in
the first paragraph of the letter, that it was “submititing] this
petition for & declaratory ruling as te the applicabllity of
certain provisicng of the [LUG] to the 217,000 sqguare-fcct Wal~
Mart/Z2am's Club develcpment proposed for the Keeaumoku Superbiock
.« . .” In the introduction secticn, CARD stated that
“Petitioner reguests that the Directeor review the applicable

regulations and issue a Declaraticn that (1) the Conditional Use

Frior to its petition for a declaratory ruling, CARD, in a February

24, 2003 letter sddressed to the Director of the DFP, rec‘ested that the
Demfrtmeﬁt issue a cease and desist order to halt the Froject based on alleged
“engeing viglations ¢f the Heneolulu Land Use Ordinance (“LUO”), R.O.H. Chapter
21(.1" The Department denied this reguest on March 10, 2003, noting that the
issues raised in the reguest would be addressed in connection with the
petition for declaratory ruling. CARD appealed this denisl but withdrew its
appeal on September 1%, 2003,
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Permit (minor) is veid; (2} the Project violates the existing
zoniﬁg regulations.” (Emphasis added.) In the body of the
petition, CARRD reguested declaratory rulings on six specific
izsues, five of which pertained to the CUP. These reqguests were

listed under the heading “Specific Reguests for Declaratory

TS s

Relief,” as follows:

-

1. The Depsriment Improperly Accepted &nd Approved the
hpplication for a Conditional Use Permit {(Minor)

Z2. Petitioners Reguest A Declaratory Ruling that the Wal-
Mart Owners Did Not submit the Reqguired Plan of FProposed
Structures When applying for the CUP {(Mincr;

.

3. Petiticoners Reguest a Declarateory Ruling that the
Department Did Not Consider the Four General Regulrements
When Apprcoving the Application

4, Petiticners Request a Declaratory Ruling that the
Department Did Not Consider Evidence in Suppert cf or
Against the Four General Reguirements When Approving the
Applicaticn

5. FPetiticoners Request a Declaratory Ruling That the
Freoposed Use Is Kot Permitted as a Conditional Use in the
Underlying Zoning District and Does Not Conform to the
Reguirements ¢f this Chapter

(e}l The site 1s not suitable for the proposed use
censidering size, shape, location, topography,
infrastructure and natural features

(o) The preposed use will alter the character of the

surrounding ares in a manner substantially
limiting, impairing or preciuding the use of

11
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rounding properties for the principal uses
mitted in the underlying zoning district

(o} The use at its proposed location will
provide a service or facilities which
coentribute to the general welfare of the
coemmunity-at-large or surrocunding neighborhood

not
will

(d} The Acting Director Ilmproperly Failed to
Ceonsider the Impacts of the Project on the
Community

{e) The Acting Director Improperly Fail

aile
Conditicn Fermitting on Mitigation o
the Project on the Community

G. Fetiticners Reguest a Declaratory Ruling that the
Froject as Described Cannot Meet the BMX-3 Zoning
Requirements

in response, on April 20, 2002 the Director issued
Findings of Fact, Conclusions of Law and a Declaratcry Ruling.
Rejecting all reguests for declaratory rulings with respect to

the already-accepted CUP, the Director stated:

ve Peclaratoryv Ruling: In

C. Partizl Refusals t¢ les

accordance with Section 3-5(5) of the rules, the Director
refuses to issue & declaratory ruling regarding anv matter
pertaining toc the approval of the [CUPF) (Petitioner’'s
“specific reguests” Nos. 1 through 5). Although the
Director maintains that the CUP was properly accepted,
reviewed and issued, the Director may refuse to issue a
declaratory ruling pursuant to Section 3-5(3) for good
cause. Accordingly the petition for declaratery ruling
cencerning any matter directly related to the approval of
the CUF for jeint development of the site is properly
refused for the following reasons:

BA} challenging the approval of the CUPp
eicpment of the site. See Part C.I1 of
contained herein. In both cases, the ZRA

[0 SR o MY 0 QR S}
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ruled that the Petitilcners falled to meet the
mandatory appeal filing deadline specified under
Secticon 2Z2-2{(a;, of the Rules of the Zoning Board of
ppeals (“ZBA rules”) and LUC Section Z1-1.40,

z. Further, Section 22-7 of the ZBA rules
explicitly prevents any waiver of the mandatory appeal
filing deadline.

3. A decision rendered on a petition for
declaratory ruling is appealable by the ZBA (s
Section £1-1, ZBA rules, definitiocn for “Action of the
directer”). If the Director were to grant =z
declaratory ruling on any matter related to the CUP,
then the Petiitlioners would in essence be provided an
opportunity to circumvent the ZBA's mandatory appeal
filing deadline and the LUQ, effectively achieving a
“second bite at the same apple.” To hcld otherwise
would violate the purpose and intent of the ZBA's
mandatory appeal filing deadline and the LUO. And,
this would certzinly cpen the flocdgates for & review
of any action ever taken by the director, merely by
requesting a declaratory ruling on the matter.

In the remainder of its ruling, the Director addressed the sixth
specific reguest for declaratory relief raised by CARD, the
substance of which is not relevant to this appeal.

CARD subsequently zappealed the Director’s refusal to
issue a declaratory ruling tc the ZBA, and then to the circuit
court:

28. On May 9, 2004, CARD zppealed the Directors’'s refusal
to issue a declaratory ruling with respect to matters
pertaining tc the CUP to the ZBA. Certain members of the
ZEA twice moved to sustain the porticen of the appeal
pertaining to the Director’s refusal toe issue & declaratory
ruling releting to the CUP at hearings held on September 25,
2003 and October %, 2003, but the decisions by the ZBA on
those motions were split, with twe members for and two
members oppcsed. Because there was no majority vote on the
Director’s refusal to issue a declaratery ruling relating te
the CUF &t two separate meetings of the ZBA, CARD's appeal
on that issue was denied pursuant to ZBA Rule § 21-6{3}. Cn
June 17, 2004 the ZBA issued its written Findings of Fact
Conclusions of Law, and Decisicon and Order in Case No.
Z2003/EZBA-9.

LAy
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On July 15
rom the ZBA's d
sue a declaratory
i Case No. ZOO3/7BA

T S
|
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i
i

-

C. The Circuit Court’s Conclusions of Law

In its March 30, 2005 final judgment, the circuit court
affirmed the decision and order of the ZBA in case number
2Q003/2BA-9. Before proceeding to the merits of CARD's claim, the
court ruled that CARD was not precluded by res judicata or
cellateral estoppel from appealing the denial of its request for
a declarateory ruling, despite the circuit court’s dismissal with
prejudice of CARD’s prior claims in the appeal for failing to
meet the thirty-day deadline under LUO § 21-1.49% and ZBA Rule §
22-2. Regarding the merits of CARD’'s appeal, the circuit court

made the following conclusicns of law:

2. While there is no mandatcory deadline for a perscn to
petition an agency for a declaratory ruling regarding an
underlying order or decision of that agency pursuant to HRS
§ 91-8, eqguitable principles ¢f laches can be applied to
such a petiticn. See Swire Properties {(Hawai'i), Ltd, v,
Zoning Board of Appeals, 73 Haw. 1, & n.4, 826 P.2d 876, B78
n.d {19%2) (Mi{Slince proceedings for declaratory relief have
much in common with eguitable procsedings, the equitable
doctrine of laches has been aspplied in such proceedings.”
22A Am. Jur. 2d pPeclaratory Judoments § 185 (1988)
{footnetes omitted). See alsc Small v. Badenhop, 67 Haw.
26, 701 P.2d €47 (1885 (equity sids the vigilant!).

9. bDepartment Rule § ¢.7 was esmended by 1993 after the
Swire Properties decision was rendered to allow, “upon
reguest,” any interested perscn to receive notice of written

decisions of the Director, vet no CARD member availed
himself, herself, or itself of this opportunity to receive
such notice. FPossessing knowledge of the potential
development of the Prodect, CARD's failure to request notice
of written decisicns of the Director pursuant o Department
Rule § 6.2 indicates that CARD members slept on their rights
and inveokes the doctrine of laches.

14
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10. Having failed to timely avail themselves of multiple
cpportunities and procedures to timely challienge the
issuance of the CUP, CARD's delay in filing its petitiocn on
March €, 2003 -~ approximately seven months after the
Director issued the CUP and nearly six months after Wal-Mart
openly commenced construction by erecting a construction
fence around the Proiject -- indicates that CARD was not
vigilant in petiticning the Director for a ruling on the
CuUP. Censeqguently, 1t is not eguitable to allow CARD to
seek yet another review of the CUP after failing to timely
avail itself of pricr opportunities to review the CUP.

11. Under Department Rule § 3-5, the Director has
discretion to refuse to issue s declsratory ruling for “good
cause,” or when such a ruling “may adversely affect the
interests of the city in any litigaticn which is pending or
may reascnably be expected to arise.” CARD had already
initiated litigation against the City in the CARD Lawsuit
when it petiticned the Director for a declaratory ruling and
nad multiple challenges of the CUP pending before the LZBA.

1Z2. The Director's refusal to issue a declaratory ruling on
duplicative matters raised in CARD's petition for a
declaratory ruling was therefore not an abuse cf his

discreticn under Department Rule § 3-5(3} and (%). Ses
Kerean Buddhist Dse Won Sze Tenple, 87 Hawali'i at 231, 953
P.2d &t 1329 (“Director was correct in concluding that it

would be a waste of time and effort to duplicate his
considerstion cof the same issues in the context of a reguest
for a declaratory ruling” where issues raised were
“reoubstantially the same’ as those relating to the various

veriance applicaticons.”); cf. Haas & Havnie Corp. V. Pac,
Millweork Sucplv, Inc., 2 Haw. App. 132, 134, €27 P.2d 281,
2893 {1981y (“it is well-gettlied that courts will not

entertain & declaratory Jjudgment acticn 1f there is pending,
at the time of the commencement of the action for
declaratory relief, zn action or proceeding to which the
same persons are parties and in which the same issues may be
adjudicated.”) {citing 22 Am. Jur. 2d Declaratory

Judgments § 16 {1%65), for the preoposition that “l[ulnder the
general rule, a declaratory judgment 1s not & proper mode of
determining the sufficiency of legsl defenses to a pending

action’).
13. Additicnalily, the Director’s decision to decline to

rule on CARD's petition was not an abuse of his discretion
pursuant to HRS & 91-8 beczuse the petition did not seek the
determinaticn cf a prespective action of the Department in
its interpretation of the LUO; rather, CARD reguested the
Director to determine the prepriety of the Director’s past
action in approving the CUP under the LUO, which CARD had
previcusly and repeatedly challenged in multiple forume.

See Fasi v, Statre Public Emplovment Relations Bd., 60 Haw.
4326, 442, 581 P.zd 113, 117 (187%) (sectiocn %1~8§ declaratory

petition involves & guestion “relevant to some action which

f
]
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the [agency] ﬁ;gkt take in the exsrcise of the powers
granted by [statutel’;.
14, Consequently, the ZBA's affirmance of the Director’s

decisicn and dismissal of CARD' s appeai in Case Number
2003/2BA=9 was not arbitrary, capricious, cor otherwise
contrary tTo law.

CARD filed a timely notice of appeal on April 29, 2005,

IT. STANDARDS OF REVIEW

A. Secondary Anpeal

Review ¢f a decision made by the circuitr court upen
i1ts review of an agency’s decision is a secondary appeal.
The standard cf review is cne in which this court must
determine whether the circuit court was right or wrong in
its decision, applying the standsrds set forth in HRS § 91i-
140g) [1(199%3)) to the agency’'s decision.

Korean Buddhist Dae Won Sa Temple of Hawai'i v. Sullivan, 87

Hawai'i 217, 229, 953 F.2d 1

(s

[

S5, 1327 (1998) (guoting Bragg v.

20

[Wh

sLate Farm Mutual Auto. Ins., 81 Hawai‘i 302, 304, 916 P.Zd

fod

fond
™
o
n
o
O
e
(e}
i
bt

teration in original). HRS § %1-14, entitled

\\“T £

Judicial review of contested cases,” provides in relevant part:

{q) Upen review of the reccrd the court may affirm
the decision of the agency or remand the case with
instructions for further proceedings; or it may reverse or
modify the decisicn and order if the substantial rights of
the petitioners may have been prejudiced because the
administrative findings, conclusions, decisicns, or orders

ayre:
(1} In viclation of constitutional or statutory
provisions; or
(Z) In excess of the statutory autherity or

jurisdiction of the agency; or
3 Made upon unlawful procedure;
{4} Affected by cther errcr of law;
3 Cleariy errconeouvs in view of ¢
probative, and substantial evi
recoerad; or
(6} Arbitrary, or capricicus, or charascterized by

abuse of discretion or clearly unwarranted

exercise of discretion.

e on the whole

—t
s
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“"{Ulnder HRS § 91-14{qg), ccnclusions of law are reviewable under
subsectiocns (1), {2}, and {(4}; questicns regarding procedural
defects under subsection (3); findings of fact under subsection
(5y; and an ageﬁcy’s exercise of discretion under subsection

{6}.” In re Hawaiian Elec. Cc., 81 Hawai'i 459, 465, 218 p.zd

561, 567 {(1986) {citing Qutdeoor Circle v, Harold K.IL. Castle

Trust Estate, 4 Haw. App. 633, 638-3%, 675 P.Zd 784, 789 (1¢83).

E. Statutory Ceonstruction

Y

Statutory interpretation is “a question of law

reviewable de novo.” State v. Levi, 102 Hawai'i 282, 285, 75

P.232d 1173, 1176 (2003) ({(gqucting State v. Arceg, 84 Hawai'i 1, 10,

928 P.2d 843, 852 [(1996)). This court’'s statutcry construction

is guided by established rules:

Firet, the fundamentsl starting point for statutory
interpretation is the language of the statute itself.
Seccnd, where the statutory language is plain and
unambigucus, our scle duty Is to give effect to its plain
and obvious meaning. Third, implicit in the task of
statutory construction is our foremost cbligation to
ascertain and give effect to the intenticn of the
legislature, which is to be cbtained primarily from the
language contained in the statute i1tself. Fourth, when
there is doubt, doubkleness ¢of meaning, or indistinctiveness
cr uncertainty cf an expression used in a statute, an
ambiguity exists.

Peterson v. Hawaii Elec. Iight Co., Inc., 85 Hawai'l 322, 327-28¢,

944 P.Zzd 1ze5>, 1270-~71 {(1997), superseded on c¢ther grounds by HRS

§ 269-15.5 (Supp. 1929%) (block guotation format, brackets,

citations, and guotation marks omitted).
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When there is ambiguity in a statute, “the meaning of
the ambiguous words may be sought by examining the context, with
which the ampbiguous words, phrases, and sentences may be
cempared, in order to ascertain their true meaning.” Id.
(gquoting HR3 § 1-15(1} (1883)). Moreover, the courts may resort
to extrinsic aids in determining legislative intent, such as

legislative history, or the reason and spirit of the law. See

HRS & 1-15(2} (1893).

C. Constructrion of Administrative Rules

The general principles of construction which apply to
tatutes also egpply to administrative rules. BAs in
tutcry construction, courts locok first at an
administrative rule’s language. If zn aduministrative rule’s
lenguage is unambiguous, and its litersl application is
neither inconsistent with the policies of the statute the
rule implements nor produces an asbsurd or unjust resulty,
courts enforce the rule’s plain meaning.
international Bhd. of Flec., Workers, Local 13
Iel. Co., 68 Haw. 316, 322, 713 F.2d 943, 9&G
{citations omitted).

Allstate Ins. Co. v. Ponce, 105 Hawal'i 445, 454, 99 P.3d 96, 105

(2004) {guoting In_re Doe Children: John, Born on Januarv 27,

1887, and Jene, Born on July 31, 1988, 105 Hawai'i 38, 53, @3

P.3d 1145, 1160 (2004) (guoting In re Wai'ola © Moloka'i, Inc.,

103 Hawai'i 401, 425, 83 P.3d €64, 68§ (2004) {quoting Lee v.
Elbeum, 77 Hawal'i 446, 457, 887 P.2d 656¢, €67 (App. 1993)))).

D. Review of DPP Refusals to Issue a Declaratory Ruling

Under HRS 91-14(qg) (&), an administrative agency’s

discreticnary determinations will not be disturbed unless
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“lalrbitrary, or capricicus, or characterized by zabuse of
discretion or clearly unwarranted exercise of discretion.”
However, only discretionary decisions of agencies receive this
deferential level of review. In this regard, this court has

stated:

The standard of review for administrative agencies
.o consists of two parts: first, an analysis of wWhether
the legislature empowered the agency with discretion to make
a particular determination; and second, if the agency’'s
determination was within its realm of discretion, whether
the zgency stused that discretion {or whether the agency’s
action was otherwise “arbitrary, or capricious, or
characterized by . . . [a) clearly unwarranted exercise of
discretion,” HRS § %1-14ig)(6}). If an agency determinaticn
is not within its realm cof discretion (as defined by the
legislature), then the agency’s determinatiocn is not
entitled to the deferential “abuse of discretion” standard
of review. II, however, the agency acts within its realm of
discretion, then its determination will not ke cverturned
unless the agency has abused its discreticon.

Paul’'s Flec, Serv., Inc. v. Befitel, 104 Hawai'i 412, 417, @1l

P.3d 494, 489 (2004) (internal citaticn cmitted).

The abuse of discretion standard should apply to the
DPP Director’s decision regarding whether to refuse to issue a
declaratory ruling, because the legislature empowered the DEP
with discretion over its declaratory ruling procedures. HRS §

91-8, which governs the declaratory ruling procedure, establishes

adeopt rules prescribing the form cf the

$d

that “[eljach agency shal

tions and the procedure for their submission, consideration,

s

pet

and prompt dispesition.” (Emphasis added.) A refusal to issue a

declaratory ruling is a manner of disposing of the petition. See

Lincgle v. Hawai'l Government Emplovees Association, AFSCME, Local

[
o
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152, 107 Hawai'i 178, 190, 111 P.3d 587, 599 (2005) (Acoba, J.,

concurring} (“Orders refusing to issue a declaratory rulin would
g

tion cof acticns ‘disposing’ cf

fot

fall within the defin
petitions.”).
By empowering agencies generally with the authcrity to

adopt rules regarding the manner in which declaratory ruling

t

rns shall be considered and disposed of, the legislature

O

R
P S SR

e

o

3

18 granted agencies discretion with regard to the consideration

by

of declaratory rulings. The boundaries of that discreticn, which
normally are defined by the legislature, may in such cases be
established with reference to the zgency rules themselves, or by
reading the statute and the agency rules in tandem. See Paul’'s
Elec., 104 Hawai'i at 417-18, %1 P.3d at 499-500 (“The bhoundaries
cf an agency’s discretion are established by the legislature

. and these statutory boundaries will likely assist a
reviewing court in defining ‘discretion’ when the court examines

an agency’'s action for an abuse of discretion.” (Citation

omitted. ) .”

4

The legislative histocry of Section 91-8 also shows that the
legislature envisioned that agency decisions regarding whether to issue &
deciaratery ruling would invelve the use of discreticn. A& report of the hHouse
Standing Committee on the bill which would become HRE chapter 91 said this
with regard to the declaratory ruling section:

This section would reguire each agency tc adopt rules governing the
lssuance of declaratory crders. These rules, however, could provide for
the agency having scme discreticnary power to refuse to make &
deciaratory ruling.

{continued...}
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In this case, DPP Rule § 3-5 governs DPP refusals to
issue a declaratory ruling, making that decision discretionary
with the DPP Director, within the parameters of five enumerated

reasons. The rule provides:

§ 3-5 Refussl tgo issue declaratorv rulinc. The directer may
refuse to issue a declaratory ruling where:

(13 The qguestion is speculative or hypothetical and
does not involve existing facts, or facts which
can reascnably be expected to arise within the
next vyear.

(2} The petitioner’s interest is not cof the type
which would give him/her stending to mzintain an
action if he/she were to seek Judicial relief.

{3} The issuance of the declaratory ruling may
adversely affect the interests of the city in
any litigation which is pending or may
reasonably be expected to arise.

(4} The matter is not within the jurisdiction of the
department.
t5) Fecr cther good cause.

t

DPFPF Rule § -5 (1999}, available at http://honoluludpp.crg/

permitinfo/partl.pdf. Therefore, DPP decisions to refuse to
issue a declaratery ruling will be reviewed under the “abuse of
discretion” standard, with reference to the language of HRS § 91-

8 and the bases for refusal enumerated in the Department rule.

a

“{...continued}
Hge. Stand. Com. Rep. No. £, in 1961 Heuse Journal, at 65%. See infra note
1é.

o]
-
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III. DISCUSSION

A Arouments of the Parties

Pointing to COLs $-14 as erronecus, CARD makes three
pasic arguments as to why the DPP Director’'s refusal to issue a
declaratory ruling was in error, namely that: {1} A petition for
a cgeclaratory ruling was a proper procedure, based in part on

Swire Properties (Hawai'l), Ltd. v. Zenina Board of Appeals, 73

Haw. 1, 8Z2¢ P.2d 87¢ {1992); (2} CARD’s petition for a
declaratory order was timely and the doctrine of laches should

not apply; and (3) the Director’s decision could not pe Justified
on the grounds of DPP Rule § 3-5(3), which allows the Director to

Ak}

refuse to issue a declaratory ruling where such a ruling “may
adversely affect the interests of the city in any litigation.”®
In response, Wal-Mart argues that: {1} the decision to
refuse to issue a declaratory ruling on the matters relating to
the CUP was proper, because (a) it was justified on the basis of
Department Rule § 3-5(2) and (5), as the ruling reqguested was a
duplicative matter with regards to pending litigation, (b) it was

justified on the “good cause” reason that it would be absurd to

allow & challenge to a permit issuance by declaratory ruling at

" In cennection with this argument, CARD claims that it was error for
the lower court to “creatie] a ‘legal defense’ cor ‘cther good cause’
Jjustification for the DPE’'s decision,” which was not provided by the DPP,
Because we holid herein that the declaratory ruiing petiticn was not a proper
procedure for seeking review of the DEP's issuance of the COP, this, along
with CARD's second and third arguments, need not be addresced.

22
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anytime in the future when a direct appeal must be filed within
thirty days of issuance, and (¢) a reguest for a declaratory
ruling under HRS § 91-8 is not a proper procedure to challenge

the Director’'s approval of a minor CUP; and (2) Swire Properties

does not require the Director to issue a declaratory ruling on
matters pertaining to the CUP in this case.

BE. The Declaratorv Ruling Procedure is Not a Proper Means to
seek Review of Specific Agency Decisions.

CARD, having failed to bring an appeal of the CUP
issuance within the reguired thirty-day time-limit, sought review
of the CUP issuance via the declaratory ruling petition procedure
provided by HRS § 91-8 and accompanying DPP Rule § 3-1. Although
styled as a “petition for a declaratory ruling as to the
applicabllity of certain provisions of the [LUO] to the 317,000
square-foot Wal-Mart/Sam’'s Club development proposed for the
Keeaumocku Superblock,” in reality five out of six of its specific
requests sought a deciaration that the CUP was improperly issued.
See supra Section I.B.!

It is undisputed that an appeal of a CUP issuance must

take place within thirty days of the mailing or service of the

The sixth point, & recuest fer a declaration that “the Project as

Described Cannot Meet the BMX-3 Zoning Reguirements,” received a declaratory
ruling from the Director which was affirmed by the ZBA, and not challienged
further.

3
[¥H
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director’s decision, pursuant to LUC § 21-1.40 and as provided

for 'in ZBA Rule § 22-2. LUO § 21-1.40 provides:

Likewise,

Appeals from the actions of the director in the
administration of the provisions of the LUO shall be o the
zoning beard of appezis as provided by Section 6-1516 of the
charter. Appeesls shall be filed within 30 days of the
malling or service cof the director’s decision.

ZBA Rule § 22-2 states as follows:

Marndatory appeal filinag deadline

{a} A written petiticn appealing an action of the director
st be received at the department of land utilization

thin 30 days of the date cof meiling or personal service of
e director’s written decision except that in the case of
appeal relating to the administration of the subkdivisicon
dinance, the petition must be received within 15 days

r receipt of the notice of the action,

oot o5
BhoH DI e

{1

all he
tion or the

[is]

) 1f the appeal is not timely filed, it
ismissed by the board upon the board’ s own
ction of any party to the proceeding.

2

h

3

o4

3

Based on the text and structure of the statute, its

legislative history, and relevant caselaw, we agree with Wal-Mart

that the declaratory ruling procedure was not intended to be

utilized to seek review of agency determinations thatr have

already been made and which have not been timely appealed.

HRE § 91-8, entitled “Declaratory rulings by agencies,”

provides that:

Any interested perscon may petition an agency for a
declarstcery order as to the agpplicability of any statutory
provision or of any rule or crder of the agency. Each

egency shall adopt rules prescribing the form cof the

petitions and the procedure for their submission,
ceorisideration, and prompt dispositicn. Orders disposing of
petiticns in such cases shall have the same status as cther
agency crders.
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HRS § 91-8 (emphasis added).'?

As both the title (“Declaratory rulings by agencies”)?®
and the pertinent text (“a declaratory order as to the
applicability [of a statute, agency rule, or orderl”) make clear,
the declaratory ruling procedure of HRS § %1-8 is meant to
provide & means of seeking a determination of whether and in what
way some statute, agency rule, ¢r order, applies to thé factual
gituaticn raised by an interested person. It was not intended to
allow review oI concrete agency decisions for which other means
of review are available. Reading HRS § %1-8 in a common sense
fashion, and bearing in mind the plain meaning of the term

s

“applicability,” it cannot seriously be maintained that the
procedure was intended to review already-made agency decisions.
For such decisions, like the DPFP Director’s issuance of the CUP

to Wal-Mart, the agency has already spoken as to the

15

* DPP Rule § 3-1 describes the subject of a declaratory ruling in
substantially similar ferms: “Any interested person may petition the director
for a declaratory ruling gs_to the aspplicabilitv of any statute or crdinance
relating te the department, or of any rule or order of the department.” DPEP
Rule § 3-1 (emphasis added). The conly difference between DPP Rule § 3-1 and
HRE § 91-8 is that the DPP rule clearly states that declaratory rulings can
only be sought over statutes or ordinances that relate to the department, &
condition which is only implicit in HRS § 8i-8. DPP Rule § 3-1 (“any statute
¢r ordinance relazting to the degartment, or of any rule or order of the
department” {(Emphasis added.)}.

¥ In the context of deciaratory jiudgments, it has been said that “the
purpose cof such & proceeding {is] to remove uncertainty from legal relations
and clarify, guiet, and stabilize them before irretrievable acts have been
undertaken, to enable an lssue of gquestioned status or fact, on which & whole
complex of rights may depend, to be expeditiously determined . . . .” 26

C.J.5. Declaratoryv Judgments § 3 (1956 .

e
(W2
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“applicability” of the relevant law to the factual circumstances
at hand -~ implicitly or explicitly it has found the relevant
ilegal reguirements to be met. There is no longer a guestion of
how the relevant iaws, in this case the LUC, “apply. "

Use of the declaratcry ruling procedural device only
makes sense where the applicability of relevant law is unknown,
either because the agency has not vet acted upon particular
factual circumstances, or for some other reasen the applicability
of some provisions of law have not been brought inte

consideration. Cf. State v, Lucks, 56 Haw. 129, 133, 531 p.zd

855, 858 (18735) (“We view the term ‘applicable offense’ as
described in Penal Code Section 101(2) (a) to mean an offense that

is agpplicable to & given set of factual circumstances that make

up a criminal act.” (Emphasis added.)).

The structure of Hawaii's Administrative Procedure Act
(HAFA}, HRS chapter 91, combined with the agency rules governing
appeals of actions of directors, confirm this view. The HAPAR
provides a party with several separate means cf seeking review of
agency determinations. Two provisions apply to agency rules: (1)

under HRS § 91-6, an interested party may petiticn an agency to

14

"

For example, CARD's reguest for & declaration that [tihe Department
cperly Rccepted and Approved the Application for & Conditicnal Use Permit
wr}” or “that the Wal-Mart Owners Did Not submit the Reguired Flan of
posed Structures When applying for the CUP (Minor)” both seek declarations
to metters for which the agency has already determined that the L0 s
quirements were met -- and no question of their “epplicabllity” remains.

=

2
Jo

4
O b

[ETI o SN W]
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adopt, amend, or repeal an existing rule; and (2} under HRS
§ 91-7, such party may seek a judicial declaration as to the
validity of an agency rule. Final agency decisions or orders in
contested cases may be eppealed to the circuit court as provided
in HRS § 81-14.%°

Given this panoply of review coptions available to
interested parties, each specified to a different type of agency
action, it would appear that the legislature intended the
declaratory ruling procedure to likewise have a unigue and

independent role in the statutory scheme. See State v. Kalani,

108 Hawai'i 279, 283, 118 P.3d 1222, 1226 (2005) (“[Clourts are
bound, 1f rational and practicable, to give effect to all parts
cf a statute, and . . . no clause, sentence, or word shall be
construed as superfluocus, void, or insignificant if a

construction can be legitimately found which will give force to

* In the context of DPP actions that pertain to the administration of
the zening and subdivision ordinances, 1like the CUP approval at issue here,
appeal must be brought to the ZBA before it is appealable tc the circuit
court. Zee Revised Charter of Henolulu (RCH)] § €-1516 (“The zoning board of
appeals shall hear and determine zppeals from the actions of the directer in
the aaministration of the zening cordinances, including variances therefrom,
subdivision ordinances and any rules and regulations adopted pursuant to
either.” (Citation omitted);. This is because the director’s action, which
proceeds without the need for an agency hearing, is not a “a final decision cor
order in & contested case”; such a hearing is provided by the ZBAR, which
results in a final appealsble decision. See Kona 0ld Hawaijan Trails Group By
gnd Through Serrang v. Lvmen, 69 Haw. 81, 91-9Z, 734 P.2d 161, 167-68 (1887,
{holding that circuit court lacked jurisdiction where plaintiff azppealed
directly from county planning director’s issuance of special management area
minor permit, because director’'s action was not “a final decision or order in
& contested case” and Hawal'l ccunty charter provided that all appeals of
director’'s decision would go the Board of Appeals, which would conduct a
hesring -- “its decision, unlike that of the director, unguestionably weoulid
have been appezlable to the circuit court”).

i

-~
P
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and preserve all words of the statute.” (Citations omitted. ).
We therefore presume that the legislature acted intentionally
when it chose the term “applicability” to denote a special type
of procedure, whereby an interested party could seek agency
advice as to how a statute, zgency rule, or order would apply to

particular circumstances not yet determined. See Morgan v,

Flanning Dep’t, 104 Hawai'i 173, 185, 86 P.3d 982, 9294 (2004

RS R -

("When a law 1s enacted, a presumption exists that the words in
the statute express the intent of the legislature.”). It is
therefore inconsistent with the structure of HRS chapter 91 to
allow declaratory orders as a means of review of agency
decisions.

This interpretation is conscnant with our caselaw.
Although dealing with & jurisdictional issue not presented here,

in Fasi v. State Public Emplovment Relations Beard, this court

o

stated that HRS § 91-8 “is designed to provide a means for

s

securing from an agency its interpretation of relevant statutes,
rules and orders,” and noted that “[t]he only parties necessary
tec & proceeding under § 91-8 are the petiticner and the agency.”
60 Haw. 436, 444, 591 P.2d 113, 118 (1979). This comports with
the view propounded here, that the declaratcry ruling procedure
is intended to allow an individual to seek an advance

determinaticn of how some law or order applies to his or her

>
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circumstances. See also Korean Buddhist Dae Won Sa Temple, 87

Hawai'i at 231, 953 P.2d at 1329 (upholding Department of Land
Utilization (DLU} Director’s conclusion that “it would be a waste
of time and effort to duplicate his consideration of the same
issues in the context of a request for a declaratory ruling,”
where party seeking ruling had already raised issues in its
variance application and associated litigation).

The legislative histcry of the HAPA and the caselaw of
ancother jurisdiction are alsc in accord with the view that the
declaratory ruling procedure cannot be used to review decisions
that agencies have already rendered. Hawai'i adopted HRS chapter
91, “Administrative Procedure,” based on the Uniform Law
Commissioners’ Model State Administrative Procedure Act of

1961.'* In a prefatory section entitled “Content of the Model

Pl

" As Justice Acoba, concurring, recounted in Linale v. Hawai'i
Government Emplovees Association:

In 1546, the National Conference of Commissioners on Uniform State Laws
issued the Model State Administrative Procedure Act. Model State Admin.
Procedure Acts (amended 1%81), 15 U.L.A. 175-76 (Master ed. 20007 1.1

The Model Act was then revised in 1961 (Revised Model Act). id. at 174.
HAFPA was modeled after the 1959 draft of the Revised Model Act. Ese.
Stand. Com. Rep. No. 8, in 1961 House Journal, at 654.

The House Committee’'s report provides & section-b -zection analysis of
Y

Bill Ne. 5, with reference to the Revised Model Act. As to the secticn
on declaratory rulings, now codified as HRS § 9i~8, the Committes
stated,

Section 8 of the Revised Model Act has been adcpted with the

following changes:

{a) The amencdment tc this section changes the style of the

language to conform to Section 6 cof this bill. The language of
{centinued. .}

29
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State Administrative Procedure Bct,” the Commissioners cutlined
what it termed the “major principles embraced in the Act.” 15

U.L.A. at 178. BAmong the six principles was the felliowing:

{3} Provision for advance determination of the validity of
administrative rules, and for “"Deciaratory rulings,”
affording advance determination of the applicabilicy of
administrative rules to particular cases.

Id. at 179.% This principle clearly shows that the declaratory
ruling procedure was intended for advance determinations of
applicability, rather than review of already-made agency
decisicns. In adopting the HAPZA, we presume that the Hawai'i

legislature was aware of the Model Act as well as all comments

rejated theretoc. Cf. Cowan v. First Ins. Co. of Hawaii, 1rd., 61

Haw. 644, €49 n.4, 608 P.2d 394, 39% n.4 (1980) (“It is a

¥, . .continued)
this section does not necessarily reguire an agency to lssue a
decisratery order in every instance but is intended to induce them
to de so more frequently than they may have been doing in the
past. This section would require each agency to adopt rules
governing the lssuance of declaratory orders. These rules,
however, c¢ould provide for the agency having some discreticnary
power to refuse to make a declaratory ruling. Since the refusal
in itself would be an agency order, in appropriate cases,
gpplicaticon for judicial review on the grounds that denial was an
abuse of discretion on the part of the agency may be made.

Ig., at ehg-59.

i07 Hawai'i at 188-£%, 111 P.3d at 547-9§ {Acoba, J., concurring) (emphasis
omitted!.
The Commissicners alsc stated:
There is no good reason why these general principles should not
govern tThroughout the entire administrative structure. They are not
detzils; they are essential safeguards of fairness in the administrative

process.

at 17¢.
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well-settled rule that the adoption of another state’s statute
ancompasses that state’s judicial construction of the statute

unless a contrary intent appears.”); State v. Yamasaki, 91

Hawai'i 163, 165, 981 P.2d 720, 722 (App. 1999) (looking toc Mcdel

Penal Code and Commentaries to “inform [court’s) effort to glean

the scope cof parallel statutes” in Hawai'i}. Furthermore, there
is clear evidence in the legislative history that the legislature
carefully studied the Model Act befcore adopting it. See Stand.
Com. Rep. No. 8, in 1961 House Journal, at 654 (“[Y]our Committee
has examined and very carefully reviewed the first tentative
draft of the revision of the Model State Administrative Procedure
Act . . . and the comments made by the committee on the revision
cf said Model State Administrative Procedure Act. The basic
structure for this bill in the amended form has been the Revised
Model Act.”). The lancuage chosen for HRS § 91-8 is
substantially similar to that of the Mecdel Act,!® and the
legislature stated that changes made were for stylistic reasons

te conform with other parts of the bill, rather than for

1E

The 1861 Model Act contained the follewing preovisicon on “Declaratory
Rulings by Agencies”:

Each agency shall provide by rule for the filing and prompt
dispecsition of petitions for declaratory rulings as to the applicability
cf any statutory provision or of any rule or crder of the agency.
Fulings dispcsing of petitions have the same status as agency decisions
or orders in contested cases.

1% U.L.A. at 267.

L
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substantive alteration. See id., at 659 (“The amendment to
{Section 8, Declaratory Rulings by Agencies] changes the style of
the language to conform to Section 6 of this bill.”}. The
comments on the “Declaratory Rulings by Rgencies” section do not
indicate an intent to deviate from the model act in terms of the
availability of the declaratcory ruling procedure. See supra note
16.%°

The view of another ‘jurisdiction that has adopted the
Model Act strengthens this conclusion. The Supreme Court of
Wisconsin, interpreting a similar Wisconsin provision also

derived from the Model Act,?® has explicitly adopted the pesition

' Rlthough the House Committee Report comment on the Declaratory

Rulings section states that it was “intended to induce [acencies] to [issue
deciaratory orders] more fregquently than they may have been deing in the
past,” It alsc stastes that “Itlhe language of this secticn doss not
necessarily reguire an agency to issue a declaratory order in every instance,”
and clearly provides for discretien to refuse to make a decleratery ruling.
Stand. Com. Rep. No. &, in 1%61 House Journal, at €5%. The Standing Committee
zlsc made the fellowing conclusicn, based on the comments submitted to it:
"That under declaratory rulings by agencies, the agencies would be required to
render rulings which most agencies have not been doing in the past.” Id, at
£€55. These comments in no way imply that the deciaratory ruling procedure
should serve a different function as that suggested by its text or noted by
the drafters of the Model Act —-- rather, they appear to pertain to specific
circumstances that the Hawai‘i legislaturs sought to address in introducing
broad reforms into its administrative law, i.e., the fact that prior to the
law administrative zgencies in the state did not regularly Issue declaratory
rulings. This reluctance of agencies to issue formal declaratcry rulings was
shared by cther states, and the federal government, which led o the reforms
embedied in the Model Aot Sge Frank E. Cooper, State Zdministrative Law 240-
44 (1865).

°“ The Wisconsin statute provides in relevant part:

Any agency may, on petition by any interested person, issue a
deciarstery ruling with respect to the appilicability to anv person,
Ereoperty or steate cof facts of anv rule or statute enforced by it

added? |

L{l) (West, Westliaw through 2007 Bet 5 {emphasis
that of the
fols’

41
igsus in this case is substantially similar to
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we take here, holding that the declaratory ruling procedure “does
not provide a method of review of a determination already made
but a method of requesting an agency to make a determination.”

Wisconsin Fertilizer Ass’'n v, Karns, 158 N.W.2d 284, 300 (Wis.

1968} . See also Aiello v, Litscher, 104 F. Supp. 2d 1068, 1073~

74 (W.D. Wis. Z000) (holding that inmates cculd not use Wisconsin
declaratory ruling procedure to challenge Department of
Corrections’ dismissal cf their complaint under the inmate
complaint review system, as this would allow the department to
“sit in judgment cn a decision made by itself”) (citing Karns).
Based on the foregoing, the circult court did not err
witen it affirmed the ZBA decision upholding the DPP Director’s
refusal to issue a declaratcry ruling. Because HRS § 21-8 only

allows for declaratory rulings as to guestions of

“applicability,” an administrative agency has no discretion to
issue rulings under this section that do not bear on such

gquestions. See Paul’s Elec., 104 Hawai'i at 417, 91 P.3d at 499

{"If an sgency determination is not within its realm of
discretion (as defined by the legislature}, then the agency’'s
determination is not entitled to the deferential ‘abuse of

discretion’ standard of review.); id. at 420, 91 P.3d at 502 (“If

29 ¢

{...ceontinued)
Wisconesin statute, as it focuses on the
statute,” HRS § S1-8.

)

‘applicability . . . of any rule or

14
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the legislature has not granted the agency discretion over a
particular matter, then the agency’s conclusions are subject to
de noveo review.”). In fact, such a ruling would be in excess of
the DPP's statutorily-defined authority. The DPP Director
therefore did not abuse his discretion, under the applicable
statute and DPP Rules, when he refused to issue declaratory
rulings as te matters involving the CUP application. Moreover,
the Director’s stated reasons for the denial are in accord with
the basic notion of our hcolding here, that the declaratory ruling
procedure may not be used as a means for review of issues that
have come before the board and been properly decided.?!

C. Swire Properties Dcoes Not Reouire A Contrarvy Result

CARD argues that “Swire Properties is very clear that

the § 91-8 Petition is available to interested parties who had
not received notice of an actiorn ¢f the Director to obtain review
cf the Director’s action,” and notes that CARD “did precisely

what the Swire Court advised.” We disagree.

' The “good cause” reasons cited by the Director to refuse tc issue a
declaratory ruling included the follecwing: (1) the Petitioner had already
filed appeals to the ZBA but missed the appeals deadline, (2} “Section 22~7 of
the ZBA rules prevents any waiver of the mandatory appeal filing deadline,”
and (3} “If the Director were to grant a declarateory ruling on any matter
reiated to the CUP, then the Fetiticners would in essence be provided an
oppcrtunity te circumvent the ZBA’s mandatory appeal filing deadline and the
LUC, effectively achieving a ‘second bite at the same apple.’ To hold
ctherwlise would viclate the purpose and intent of the Z2BEA's mandatory appeal
filing deadline and the LUO. And, this would certainly open the ficodgates
for a review of any action ever taken by the director, merely by reguesting a
declaratory ruling on the matter.”

34
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Swire Properties concerned an appeal from a circuit

court decision affirming a ZBA ruling in favor of petitioning
landowners, who had challenged the action of DLU officials of
“initialing” cr “checking off” on several building permits as
part of a phased develcpment project. 73 Haw. at 3-5, 826 P.2d
at 877-78. This court reversed the circuilt court on tbe basis
that the ZBA lacked jurisdiction to entertain an appeal of the
DLU acticns, because the “check cffs” were ministerial acts that

A

did not constitute an “action of the directcecr” from which an
appeal could be brought under the ZBA Rules Relating to
Administrative Frocedure. Id. at 7-8, 826 P.Zd &t 87%. Rather,
this court found that this matter had already been resclved three
years pricr to the institution of the landowners’ appeal, when
the DLU issued a letter approving the building height plans of
Phase IV of the development proiject in 1986. Id.

In the course of explaining the manner in which DLU

decisicns may be appealed, the court noted a ZBA rule of the time

requiring that any appeal from actions of the DLU director® be

“  After July 1898, the DPP took over many functiocns formerly housed in
the DLU. The LDFP website’s Neighborhood Board Information Handbook gives the
following entry on the DFE:

Established as of July 18%8, reflecting responsibilities formerly housed
under Department of Land Utilizaticon, Building Depertment, and staff
from transportation, sewer and engineering programs. As of January,
1998, the former Department of Planning merged into DFP.

Depertment of Planning and Permitting, City and County of Honolulu, A View
(continued.. .}

L4}
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brought within thirty days of mailing or service of the written
decision. Id, at 6, 826 P.2d at 878. The court appended &
footnote to this rule, upon which CARD relies heavily.

In thaf footnote -- footnote four -- this court stated:

We are aware that this section provides for a thirty day
ceadline fellowing written nctice. Only the applicant for
an action gets written notice, generally, and that was Swire
Properties. However, one appellee did receive a letter from
the DLU, dated September 18, 1986, which speclfically stated
“[tlhe proposed building heights for Phase IV have been
reviewed and determined to be acceptablie pursuant to PBDRH
Urdinance No. 4421 zpproved March 3, 1975.7 1In addition,
appellees had the cption of asking the Director of the DLU
for & Declaratery Ruling under the Rules Relating To
Administrative Practice and Procedure for the Department of
Land Utilizsticn. However, we caution future litigants
that, “[slince proceedings for declaratory relief have much
in common with egquitable proceedings, the eguitable doctrine
of laches has been applied in such proceedings. ”

id. at © n.4, B26 P.2d at 878 n.4 (citations omitted) .
Notwithstanding the fact that the statements in this

footnote are dicta, even taken at their word they do not support

the right sought by CARD. CARD argues that the Swire Property

footnote created a way out of the dilemma faced by would-be
challengers who miss the deadline for appeals of Director
decisions: by petition for & declaratory ruling.

We disagree. Simply stated, CARD reads too much into

foctnote four. The Swire Properties footrnote four dicta was not

¢ .ceontinued)
Lo the Department of Planning and Permitting, Planring and Zoning Activities
(2006}, http://www. honoluludpp. org/aboutdpp/view. paf .
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intended to autheorize an untimely

"back door” zappeal of Director

decisions by reguesting a declaratory ruling.

Iv., CONCLUSICH

Based on the foregecing,

March 30, 2005 final judgment.
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