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_ E. I. DU PONT De NEMOURS & COMPANY; ALLEN TESHIMA;
and REGINALD HASEGAWA, Defendants-2ppellees/Cross-Appellants.

NO. 27489

APPEAL FROM THE THIRD CIRCUIT COURT
{(CIV. NO. 97-103K)

NOVEMBER 21, 2007

MOON, C€.J., LEVINSON, NAKAYAMA, JJ., AND CIRCUIT
JUDGE LEE, IN PLACE OF DUFFY, J., RECUSED;
ACOBA, J., DISSENTING
OPINION OF THE COURT BY MOON, C.J.
The instant action arises from product liability cases
initiated by the plaintiffs-appellants/cross-appellees Albert Isa
dba Albert Isa Nursery (Isa), Samuel H. Taka and Sylvia A. Taka

dba S. Taka (the Takas), Mark Willman dba Hawai‘i Orchids

(Willman), and James McCully [hereinafter, collectively, the

plaintiffs] in 1992 and 1993 against, inter alia, the defendant-
appellee/cross-appellant E.I. du Pont de Nemours and Company
(DuPont), alleging that contaminated Benlate, an agricultural
fungicide manufactured by DuPont, had killed or damaged their

plants and nurseries.? Between 1994 and 1995, the plaintiffs

1 There were originally sixty plaintiffs in the present action;
however, fifty-six plaintiffs resolved their cases against DuPont during the
circuit court proceedings. Specifically, thirty-seven of the original sixty
plaintiffs settled their claims acainst DuPont on September 27, 2002, four on
September 2, 2003, and thirteen on June 24, 2005. The remaining six
plaintiffs proceeded with their case to its conclusion; however, apparently

(continued...)
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settled their product liability cases. In 2000, the plaintiffs

commenced the instant action against, inter alia, DuPont,

alleging that only after settling their claims did they discover
that DuPont had impropérly failed to reveal certain vital
scientific data and information'indicating that Benlate was
contaminated. As such, the plaintiffs believed that DuPont was
guilty of fraudulently withholding such evidence iﬁ order to
induce them to settle for less than the fair value of their
claims.

In three summary judgment orders, the Circuit Court of
the Third Circuit, the Honorable Ronald J. Ibarra presiding,
found in favor of DuPont on all of the plaintiffs’ ciaims.
Significantly, the circuit court, without determining whether
DuPont indeed committed fraud, found as a matter of law that the
plaintiffs could not meet their burden of proving damages.
According to the circuit court, the damages a§ai1able to the
plaintiffs was “the fair compromise value of the claim at the

time of the settlement.” A judgment, pursuant to Hawai‘il Rules

1(...continued)
two of the six plaintiffs settled their claims against DuPont inasmuch as only
the instant four plaintiffs appealed to this court. Soon after the filing of
the notice of appeal, the two plaintiffs that spparently settled with DuPont
filed their stipulation of partial dismissal of action with prejudice.
Accordingly, unless otherwise indicated, any proceedings relating to these
fifty-six plaintiffs will not be mentioned in this memorandum inasmuch as they
are not relevant to the disposition of the instant zppeal.
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of Civil Procedure (HRCP) Rule 54 (b) (2007),? in favor of DuPont
was entered on August 10, 2005. |

The plaintiffs appeal -- and DuPont cross appeals --
from the HRCP Rule 54 (b) judgment. The plaintiffs challenge,
inﬁer alia, the circuit court’s order granting summary judgment
on the basis that they were unable to prove damages. Although
DuPoht's position is that the HRCP Rule 54 (b) judgment should be
upheld, it cross appeals in apparent recognition bf the
possibility that this court may not agree with its position,
challenging another order granting in part and denying in part
DuPont’s motion for summary judgment, discussed infra.

For the reasons stated herein, we hold that the circuit
court properly granted summary judgment in favor of DuPont on the
basis that the plaintiffs could not, as a matter of law, prove
damages and, therefore, affirm the circuit court’s August 10,
2005 judgment.

I. BACKGROUND

This court has previously presented a brief factual
summary of the underlying product liability cases in Exotics

Hawai‘i-Kona, Inc. v. E.I. Dupont De Nemours & Co., 104 Eawai‘il .

2 HRCP Rule 54 (b) provides in relevant part that:

When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim, or
third-party claim, or when multiple parties are involved,
the court may direct the entry of final judgment as to one
or more but fewer than all of the claims or parties only
upon an express determination that there is no just reason
for delay and upon an express direction for the entry of
judgment.

-4-



* %% FOR PUBLICATION ***
in West’s Hawai'i Reports and the Pacific Reporter

358, 90 P.3d 250 (2004). However, given the resolution of this
case and the fact that the instant appeal involves 'only four of
the sixty original plaintiffs, see supra note 1, a concise
version of the facts are provided below as they relate only to
thése four plaintiffs and the pertinent summary judgment orders
-- specifically, the order granting summary judgment based on the
plaihtiffs’ inability to prove damages.

A. The Complaint

As previously mentioned, between November 1992 and

March 1993, the plaintiffs, who were commercial growers, brought

product liability actions against, inter alia, Dupont, alleging
that its Benlate product was defective and that it caused damage
to their plants and nurseries. In 1994 and 1995, the plaintiffs
entered into individual settlement agreements with DuPont that
resulted in DuPont'’s payment of certain sums in exchange for the
execution of releases by the plaintiffs. As a result of these
settlement agreements, the.plaintiffs entered into stipulations
to dismiss their product liability actions with prejudice.

On January 6, 2000, the plaintiffs filed an eighty-four

page first amended complaint against, inter alia, DuPont. The

plaintiffs claimed that DuPont had defrauded them "“into settling
for pennies on the dollar for damages” caused by its Benlate
product. Specifically, the plaintiffs alleged that DuPont
wrongfully, illegally, &and fraudulently withheld from discovery

vital scientific data and information that it was under an
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obligation to produce in the underlying product liability
actions. The plaintiffs’ first amended complaint alleged that:

208. 1If, at the time the [p]laintiffs accepted
settlement of their underlying [product liability] claims,
they had received full, fair, truthful and complete
disclosure of material information, the {p]laintiffs would
not have accepted the consideration offered for settlement
which was substantially less than the losses which they had

suffered. ‘
209. [The pllaintiffs would have continued to press

their claims if full, complete and truthful disclosures had
been made. Reliance by those [pllaintiffs on full, fair and
disclosure by DuPont, which in fact was not forthcoming,
resulted in injury in the form of settlement for lower
compensation than was adequate or would otherwise have been

available.

The plaintiffs asserted that the “appropriate measure of recovery

for said conduct is the difference between [the pllaintiffs’

actual total damages (e.g., crop and plant losses, soil injuries,
lost market positions and lost economic'advantage) and the
amount, if any, previously received” from DuPont. Accordingly,

the plaintiffs alleged ten counts, to wit:

1 intentional spoliation of evidence
2 negligent spoliation of evidence

3 fraud

4 fraudulent misrepresentation

5 negligent misrepresentation

6 non-disclosure?’

! Restatement (Second) of Torts § 551 (1977), entitled “Liability For
Nondisclosure,” provides in relevant part:

(1) One who fails to disclose to another a fact that
he knows may justifiably induce the other to act or refrain
from acting in a business transaction is subject to the same
liability to the other as though he had represented the
nonexistence of the matter that he has failed to disclose,
if, but only if, he is under a duty to the other to exercise
(continued...)
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7 intentional interference with prospective
business advantage

8 civil conspiracy

9 violation of due process rights and rights
to a fair trial as guaranteed by article I,
section 4 of the Hawafi State Constitution

10 exemplary damages

DuPont filed its answer to the first amended complaint on

February 14, 2000.%

3(...continued)
reasonable care to disclose the matter in question.

(2) One party to a business transaction is under a
duty to exercise reasonable care to disclose to the other
before the transaction is consummated]|:]

(a) matters known to him that the other is entitled
to know because of a fiduciary or other similar
relation of trust and confidence between them;
and

(b) matters known to him that he knows to be
necessary to prevent his partial or ambiguous
statement of the facts from being misleading;
and '

(c) subsequently acquired information that he knows
will make untrue or misleading a previous
representation that when made was true or
believed to be so; and

(d) the falsity of a representation not made with
the expectation that it would be acted upon, if
he subsequently learns that the other is about
to act in reliance upon it in a transaction with
him; and

(e) facts besic to the transaction, if he knows that
the other is about to enter into it under a
mistake as to them, and that the other, because
of the relationship between them, the customs of
the trade or other objective circumstances,
would reasonably expect a disclosure of those
facts.

4 1In answering the complaint, DuPont also asserted a counterclaim,
seeking, inter alia, camages and an injunction prohibiting the plaintiffs from
pursuing their action in violation of the settlement agreements, i.e., the
covenant not to sue. However, the circuit court has yet to resolve the
counterclaim and, in fact, stayed all proceedings relating to the counterclaim

pending resolution of the instant appeal.
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B.  Proceedings Recgarding the Motions for Summary Judament

As previously stated, the circuit court,.in three
summary judgment orders, found in favor of DuPont on all of the
plaintiffs’ claims. However, in light of our disposition, we
reéount only two of the three motions, focusing especially upon
the motion concerning the plaintiffs’ lack of evidence to support
their damages. The other motion for summary judgment is

addressed infra in section III.A.2. as it becomes relevant to the

plaintiffs’ other contentions.
1. Motion for Summary Judgment as to All Claims
On January 8, 2004, DuPont filed a motion for summary
judgment on all of the plaintiffs’ claims. Relying on this

court’s answers to the questions certified by the United States

District Court for the District of Hawai‘i in Matsuura v. E.I. du

Pont de Nemours & Co., 102 Hawai‘i 149, 73 P.3d 687 (2003)

[hereinafter, Matsuura 1], -- another Benlate settlement fraud

action -- DuPont argued, inter alia, that summary judgment was

proper for the non-fraud claims inasmuch as this court, in

Matsuura I, determined that “a party is not immune from liability

for civil damages based upon that party’s fraud engaged in during
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prior litigation proceedings.” 1Id. at 162, 73 P.3d at 700.°

DuPont, thus, maintained that:

Since it is now clear in Hawai‘i that, absent fraud,
immunity exists for any alleged “misconduct engaged in
during prior litication,” . . . DuPont therefore is immune
from all of [the pllaintiffs’ non-fraud claims because these
claims are based on allegations of “misconduct engaged in
during prior litigation” such as improper discovery
responses, false statements of counsel, etc.

(Emphasis in original.)
Moreover, DuPont also argued that it was entitled to
summary judgment on the fraud-based claims inasmuch as "“no

rational jury could conclude that these [pllaintiffs reasonably

believed the truth of DuPont’s alleged misrepresentation.”
(Emphasis added.) 1In determining whether the plaintiffs are
precluded as a matter of law from bringing a cause of action for

fraudulent inducement to settle, this court in Matsuura I

vclarif[ied] that, under Hawai‘i law, to prevail on a claim of

fraudulent inducement, [the] plaintiffs must prove that their

5 pBriefly stated, the plaintiffs in Matsuura I settled their product
liability actions against DuPont, and, thereafter, brought a claim in the
federal district court for, inter alia, fraud and interference with
prospective economic advantage. 102 Hawai‘i at 152, 73 P.3d at 690. The
federal district court subsequently certified three questions to this court,
the answers to which are discussed infra as applicable. Id. at 154, 73 P.3d

at 692.

2lso, during the pendency of Matsuura I, the circuit court in the
instant case, at the reguest of the parties, submitted four reserved guestions
to this court, three of which were identical to the certified questions
submitted by the federal court in Matsuura I. The instant case was
consolidated with Matsuura I for purposes of oral argument and disposition.
1d. The fourth reserved guestion, which is not relevant to this appeal, was
answered by this court in Exotics Hewai'i-Kona, Inc. v. E.I. DuPont De Nemours
& Co., 104 Hawai‘'i 358, 90 P.3d 250 (2004).
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reliance upon a defendant'’s representations was reasonable.” Id.

at 163, 73 P.3d at 701 (emphases added).® DuPont argued that:

In their product liability cases, where [the
pllaintiffs sued DuPont for millions of dollars claiming
Benlate was defective, it was [the pllaintiffs’ financial
interest to claim they knew/believed DuPont’s statements
concerning the nature of and/or non-existence of {[aldverse
Benlate [scientific dlata were false, and that they
knew/believed that [a]dverse Benlate [scientific dlata
existed. And, as the record of this [clourt demonstrates,
that is exactly what [the p]laintiffs claimed --
consistently, repeatedly, and vehemently.

In this case, however, where [the p]laintiffs have
sued DuPont for millions of dollars claiming they were
“defrauded” in their product liability settlements, it is in
[the pllaintiffs’ financial interest to claim they did NOT
know/believe DuPont’s statements concerning the nature of
and/or non-existence of [aldverse Benlate [scientific dlata
were false, and that they did NOT know/believe that
[a]l]dverse Benlate [scientific dlata existed. And, as clear
from [the p]llaintiffs’ [clomplaint and interrogatory
answers, that is exactly what they are claiming --
consistently, repeatedly, and vehemently.

(Emphases and capitalization in original.)

On January 16, 2004, the plaintiffs filed their
memorandum in opposition to the motion. A hearing was held on
January 26, 2004, wherein the circuit court orally denied the
motion to the extent that “there’s a genuine issue of material
fact as to the reasonableness of the fraud claims.” The circuit

court, however, granted the motion as to the claims of

intentional and negligent spoliation of evidence (Counts 1 and

6 It is well-settled that,

[t]o constitute fraudulent inducement sufficient to
invalidate the terms of a contract, there must be (1) a
representation of a material fact, (2) made for the purpose
of inducing the other party to act, (3) known to be false
but reesonably believed true by the other party, and (4)
upon which the other party relies and acts to his or her

damage.

Id. at 162-63, 73 P.3d at 700-01 (citations and internal brackets omitted)
(emphasis added) .
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2), intentional interference with prospective economic advantage
(Count 7), and violation of constitutional rights (Count 9). A
written order was entered on February 25, 2004, granting in part
and denying in part the motion for summary judgment.
Specifically, the circuit court granted summary judgment as to
the non-fraud claims, i.e., Counts 1, 2, 7, and 9, and denied
summary judgment as to the fraud and deceit claims, i.e., fraud
(Count 3), fraudulent misrepresentation (Count 4), hegligent
misrepresentation (Count 5), and non-disclosure (Count 6). The
circuit court also ruled that civil conspiracy (Count 8) and
exemplary damages (Count 10) “are not separate counts, but are
merely derivative to [the pllaintiffs’ remaining claims.”

2. The Motion for Summary Judgment Based on the
Plaintiffs’ Inability to Prove Damages

On February 3, 2005, DuPont filed a motion for summary
judgment based on the plaintiffs’ inability to prove damages.

Relying on E.I. DuPont de Nemours & Co. v. Florida Everdgreen

Foliage, 744 A.2d 457 (Del. 1999), Richardson v. Economy Fire &

Casualty Co., 485 N.E.2d 327 (Ill. 1985), and Urtz v. New York

Central & Hudson River Railroad Co., 95 N.E. 711 (N.Y. 1911),

discussed infra, DuPont maintained that the plaintiffs’ remedies
are limited to either: (1) rescinding their settlement
agreements, returning any benefits they may have received, and
cseeking a return to the status quo ante; or (2) affirming the

agreements and suing for damages in a fraud action, which damages
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are measured based upon “the fair compromise value” of their

released tort claims at the time of settlement. DuPont further

contended that:

Despite electing to forego their claims for the actual
judgment value of their [product liability] claims --
indeed, settling these claims, releasing these claims, and
keeping DuPont'’s settlement money for these claims -- [the]
plaintiffs have not sought the fair compromise value of
their [product liability] claims as. of the day of their
settlements. : :

Rather, [the] plaintiffs in this case seek the “actual
judgment value” of their RELEASED [product liability] cases
as of today[, as demonstrated by the plaintiffs’ statement
of the appropriate measure of recovery in the first amended
complaint].

(Emphases and capitalization in original.) DuPont argued that,

inasmuch as

what the compromise value factors are in a particular case,
as well as how they would be evaluated in that case, are not
matters within the common knowledge and experience of
jurors[,] . . . expert testimony by lawyers experienced in
litigating and compromising cases is required to'aid the
jury in determining the fair compromise value of a case.

(Footnote omitted.) (Emphases in original.) Consequently,
DuPont asserted that the plaintiffs did not have the expert
testimony reqguired to sustain their burden of proof on the proper

measure of damages, stating that:

[The plaintiffs’ underlying product liability action]
lawyers[, in their expert reports, as discussed infra, did]
not opine about the factors relevant to the determination of
the fair compromise value of each plaintiff’s case on the
date of the settlement, nor how those factors would be
applied -- to each case. They simply state, generally, that
their respective clients’ [product liability] cases would
have been stroncer had they had the “hidden evidence,” and
thus the settlement value of the cases would have been
higher..

(Emphases in original.)
In their memorandum in opposition to DuPont’s motion,

filed February 17, 2005, the plaintiffs argued that their remedy
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should not be limited to the reasonable settlement value absent
fréud. Rather, they argued the remedy should be measured by the
plaintiffs’ change in circumstances resulting from the fraudulent
conduct, which, according to the plaintiffs, is “the value of the
position that was foregone, plus any consequential costs incurred

as a result of the misconduct.” The plaintiffs contended that:

If [the pllaintiffs in this case are limited by the [c]ourt
solely to the recovery of the value of a “reasonable”
settlement in 1994, DuPont receives the benefit of its
fraud. Such a ruling would serve to encourage fraud in
settlements. Allowing a fraud-feasor to first reduce the
value of a plaintiff’s settlement (or even judgment) by
withholding evidence, but then, [if] fraud is discovered,
limiting the remedy 1, 2, 3 (or, in this case, 11) years
later to that amount the defendant might have paid towards
settlement in the absence of that fraud, but no more, would
reward the fraud-feasor, who would first have had the use of
the unpaid portion of the unrecovered settlement or
judgment, and then protection from the court against
imposition of any fuller remedy. If that were the law,
every defendant in litigation would be motivated to first
try fraud, and only later try to be “reasonable.”

The plaintiffs maintained that

the duty of the jury will be to measure the entire value of
[the p]laintiffs’ loss resulting from the fraudulent induced
settlements, which naturally includes consideration of the
value of the settled [product liability] claims. It will be
the jury’s role to determine if the consideration paid in
the original settlement is more or less than the loss.

In this case, only after the jury had first considered the
value of [the pllaintiffs’ [product liabilityl claims
(“*judgment value”), should the jury next consider what the
value the jury believes was actually lost through fraud.

(Emphasis in original.) Lastly, the plaintiffs argued that their
expert opinions fully satisfied the evidentiary requirements
inasmuch as these opinions “repeatedly touch[ed] on the issues of
factors related to liebility, settlement, client recommendations,
and the relation between liability, damages, settlement, and

judgments in the product [lisbility] action[s].”
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Following a hearing on the motion, the circuit court
entered an order on February 28, 2005, granting DuPont’s motion

for summary judgment, concluding that,

as a matter of law, when a [pllaintiff claims to have been
fraudulently induced to settle a tort claim because of
discovery/litication fraud, (s)he has two options[, i.e.,
two choices of remedies]: (1) to sue to rescind the
settlement contract; or (2) to affirm the contract and sue
for fraud. If (s)he chooses to sue for fraud, the remedy
available to [the pllaintiff is the fair compromise value of
the claim at the time of the settlement. In order to meet
their burden of proving the fair compromise value at the
time of settlement, [the pllaintiffs would need to meet this
burden with expert lawyer testimony directed to the numerous
compromise factors, and how they would have applied to each
[pllaintiff’'s case. [The pllaintiffs have not submitted the
expert testimony reguired to sustain their burden of proof
on the proper measure of damages in their cases. The
deadlines for [the p]laintiffs to submit their final expert
reports and amend their pleadings were October 15, 2004, and
December 14, 2004, respectively. This court previously made
clear that expert reports were to be final and that the
experts would not be allowed to testify on matters beyond
their respective reports in its Order Related to Trial
Procedures, filed May 6, 2004. [The pllaintiffs are
therefore unable to prove the fact or amount of settlement
fraud damages as a matter of law, and summary judgment is
granted on all remaining claims herein.

(Emphasis added.) On August 10, 2005, the above order, inter
alia, was certified, pursuant to HRCP Rule 54(b), as final
judgment on all of the plaintiffs’ claims. The plaintiffs filed
their notice of appeal on September 6, 2005. DuPont’s notice of
cross-appeal was filed on September 19, 2005.

ITI. STANDARD OF REVIEW

This court reviews the circuit court’s grant of summary

judgment de novo. QO'ahu Transit Servs., Inc. v. Northfield Ins.

Co., 107 Bawai‘i 231, 234, 112 P.3d 717, 720 (2005).
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ITI. DISCUSSION

A. The Plaintiffs’ Appeal

1. The Order Granting Summary Judgment Based on the
Plaintiffs’ Inability to Prove Damages

As previously stated( the plaintiffs maintain that the
circuit court erred in granting summary judgment based on their
inébility to prove damages. They argue that the circuit court
incorrectly announced several conclusions relating to: (1) the
choice of remedies; (2) the proper measure of damages; (3) the
requirement of attorney expert testimony; and (4) the plaintiffs’
failure to sustain their burden of proof. Each of the
plaintiffs’ contentions is addressed in turn.

a. the choice of remedies

In its Februafy 28, 2005 order, the circﬁit court
expressly concluded that the plaintiffs have two available
remedies -- (1) to rescind the settlement agreements or (2) to
affirm the agreements and sue for fraud. The plaintiffs raise,
as a point of error, that the circuit court’s conclusion was
erroneous. They, however, provide no‘discernible argument or
cite to any authority with respect to their position. This court
has repeatedly announced that it is not obliged to address
matters for which the appellants have failed to present
discernible arguments. Hawai‘'i Rules of Appellate Procedure
(BRAP) Rule 28(b) (7) (2007) (the opening brief must exhibit

“[t]lhe argument, conteining the contentions of the appellant on
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the points presented and the reasons therefor, with citations to

the authorities . . . relied on”); Taomae v. Lingle, 108 Hawai'i

245, 257, 118 P.3d 1188, 1200 (2005) (stating that the court may
disregard points of error when the appellant fails to present
discernible arguments supporting those assignments of error);

Norton v. Admin. Dir. of the Court, 80 Hawaiﬁ.1974 200, 908 P.2d

545; 548 (1995) (same). Thus, on this basis alone, we could
decline to address this matter. However, in 1ight of the
plaintiffs’ next contention concerning the proper measure of
damages in the instant fraud action, a préliminary question
arises regarding the remedies afforded a defrauded plaintiff in
Hawai‘i.

| This court has repeatedly announced that:

As a general rule, a properly executed settlement
precludes future litigation for its parties. Indeed, a
settlement agreement

is an agreement to terminate, by means of mutual
concessions, a claim which is disputed in good
faith or unliguidated. It is an amicable method
of settling or resolving bona fide differences
or uncertainties and is designed to prevent or
put an end to litigation.

15A Am. Jur. 2d Compromise and Settlement § 1 (1976). We
acknowledge the well-settled rule that the law favors the
resolution of controversies through compromise or settlement
rather than by litigation. Such alternative to court
litigation not only brings finality to the uncertainties of
the parties, but is consistent with this court’'s policy to
foster amicable, efficient, and inexpensive resolution of
disputes. In turn, it is advantageous to judicial
administration and thus to government and its citizens as a
whole.

Amantiad v. Odum, 90 Hawai‘i 152, 161-62, 977 P.2d 160, 169-70

(1999) (internal quotation marks and some citations omitted). We
have further stated that settlement agreements (1) “are simply a
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species of contract,” Wong v. Cavetano, 111 Hawai'i 462, 481, 143

P.3d 1, 20 (2006) (citations omitted), and, thus, (2) are

governed by principles of contract law, State Farm Fire & Cas.

Co. v. Pac. Rent-2Al1l, Inc., 90 Hawai‘i 315, 323-24, 978 P.2d 753,

© 761-62 (1999) (construing a settlement agreement under contract
principles). Consequently, as with contract;, settlement
agreements induced by either a fraudulent or material
misrepresentation are voidable by the defrauded party because he
or she has not freely bargained but has been induced to settle by

the other party. Cf. Fujimoto v. Au, 95 Hawai'i 116, 157, 19

P.3d 699, 740 (2001) (stating the general rule that, “if a
party’s misrepresentation of assent is induced by either a
fraudulent or a material misrepresentatidn by the cher party
upon which the recipient is justified in relying, the contract is
voidable by the recipient” (internal quotation marks, citations,
and original brackets omitted)). In other words, a plaintiff who
was induced to enter into a settlement agreement by fraudulent 6r
material misrepresentations may “obtain a decree rescinding or

cancelling the agreement ab initio.” Peine v. Murphy, 46 Haw.

233, 239, 377 P.2d 708, 712 (1962) (citations omitted); see also

Hong v. Kong, 5 Haw. App. 174, 181, 683 P.2d 833, 840 (1984)

(stating that “[tlhe rescission of a contract for fraud in the
inducement is part of the law of restitution”) (citations
omitted). The result of rescission is to return both parties to

the status guo ante, i.e., each side is to be restored to the
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property and legal attributes that it enjoyed before the contract
was entered and performed. As the United States Court of Appeals

for the Ninth Circuit (the Ninth Circuit) has stated:

Rescission reverses the fraudulent transaction and returns
the parties to the position they occupied prior to the
fraud. It restores the status qguo ante. Under true
rescission, the plaintiff returns to the defendant the
subject of the transaction, plus any other benefit received
under the contract, and the defendant returns to the
plaintiff the consideration furnished, plus interest.

2Ambassador Hotel Co. v. Wei-Chuan Inv., 189 F.3d 1017, 1031 (9th

Cir. 1999) (citations omitted). Hawai‘i courts are clearly in
accord with the basic contract principle that a party defrauded
on a contract may seek rescission of the contract. See
Restatement (Second) of Contracts § 164 (1981) (a contract is
voidable when it is entered into on ﬁhe basis of a fraudulent or
material misrepresentation).

However, whether plaintiffs who have released their
tort claims may affirm a fraudulently induced settlement
agreement and maintain a separate fraud action is less clear in
Hawai‘i. Although this court appears to recognize such a remedy,

it has yet to explicitly declare so. 'See, e.g., Lemle v.

Breeden, 51 Haw. 426, 436, 462 P.2d 470, 475 (1969) (holding that
a lease is essentially a contractual relationship, and, upon a
breach of an implied warranty of habitability, a tenant would be
entitled to “basic contract remedies of damages, reformation, and
rescission”). Nonetheless, rather than limit a party’s remedy to

rescission, we believe a defrauded party should be afforded the
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choice of remedies, i.e., rescission or an independent action for
damages. As this court has announced, because “[s]lettlement is
the voluntary relinquishment of the right to a determination by a
court of lawl[,]"” “encburaging parties to forego the protections

associated with a trial requires adequate assurance that

appropriate remedies exist for settlements‘reached through bad

faith and misconduct.” Matsuura I, 102 Hawai‘i at 161, 73 P.3d

at 699 (emphasis added).

In this regard, DiSabatino v. United States Fidelityv &

Guaranty Co., 635 F. Supp. 350 (D. Del. 1986), is instructive.

In that case, the United States District Court for the District
of Délaware was presented with the issue whether, under Delaware
law, “a plaintiff who has settled a negligence suit for personal
injuries may affirm that release and institute a cause of action
based on fraud.” Id. at 351. Although acknowledging the lack of
Delaware precedent on the issue, the court pfoceeded to analyze
Delaware law based primarily on cases involving election of
remedies under contract law. Id. Focusing on the earlier

Delaware decisions of the Court of Chancery in Hegartv v.

American Commonwealths Power Corp., 163 A. 616 (Del. Ch. 1932),

and Eastern States Petroleum Co. v. Universal 0il Products Co.,

49 A.2d 612 (Del. Ch. 1246), the court concluded that the

holdings in Hecarty and Eastern States Petroleum “can easily be

extended to cover a contract of settlement compromising a tort

claim.” DiSsbatino, 635 F. Supp. at 353. Consequently, the
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court held that the plaintiffs, who were defrauded on an
agreement to settle a tort claim, may elect “either to rescind
the contract or to aff;rm it and sue for damages resulting from
the fraudulent misrepresentation[.]” Id. at 356.

In so holding, the coﬁrt in DiSabatino observed that
the minority of courts that have limited a defrauded plaintiff to
the remedy of rescission have done so based on two grounds.
First, by distinguishing between simple contracts and releases of

tort actions, the minority of courts essentially reason that:

There is usually no analogy between the situation of one
induced by fraud to release a tort claim and one induced by
fraud to buy something. Obviously, . . . the releasor of a
tort claim buys nothing, although he may receive something,
usually money or its equivalent, for what he relinquishes.
He does give up something (i.e., his tort claim), as a
seller gives up what he sells. Thus, on cursory
consideration, the release of a tort claim might appear to
be analogous to a sale of something. However, where there
has been a sale of something, possession of that something
has usually been relinguished by the seller. Even where use
of the sold something has not made it less valuable, the
seller will usually want money for it as he did when he made
the sale. If he takes it back, he has to sell it to get
that money. Each change of possession of that something
will ordinarily involve expense or inconvenience. On the
other hand, the releasor has nothing to repossess on
rescission of the release; and such rescission revests him
with the same claim for money that he had before, not
comething he must resell to get that money. In reality, the
releasor does not sell anvthing even of an intangible
nature. 1In effect, the relezsor has merely agreed for a
consideration not to enforce his tort claim.

1d. at 353-54 (quoting Shallenberger v. Motorists Mut. Ins. CO.,

150 N.E.2d 295, 300 (Ohio 1958)) (emphasis added). The

Dicabatino court, however, disagreed with the aforementioned

reasoning, stating that

[a] settlement agreement is surely a contract, for which
consideration on both sides has passed. The consideration
given by the plaintiff, the right to prosecute his tort
claim -- like something which a seller has sold and whose
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value in use is bound to decline -- certainly will change in
value with the passage of time. In effect, the plaintiff is
a seller of a cause of action of which he must regain
possession. .Each change of possession of that something
will ordinarily involve expense or inconvenience.

‘DiSabatino, 635 F. Supp. at 354 (internal quotation marks and

citations omitted).

Second, the minority‘of courts assume thatb“the damages
in the action for fraud are too speculative because they must be
measured on the basis of the personal injuries sustained. ‘The
measure of damages, if any, in the action for fraud and deceit is
inextricably bound with the question of liability and the nature

and extent of the injuries involved in the underlying tort claim

which was settled.’” Id. (quoting Mackley v. Allstate Ins. Co.,
564 S.w.2d 634, 636 (Mo. Ct. App. 1978)) (original brackets
omitted). However, as discussed infra in section III.A.l1.b., the

DiSabatino court rejected such reasoning and concluded that

damages for fraud are conceptually different from damages for the
underlying tort claims and are not too speculative to calculate.
Id. at 354-55. The court also observed that a defrauded party
may be entitled to punitive damages that would not be available
if the original action was reinstated through rescission. Id. at

356. Finally, the court believed that,

as a matter of policy, this cause of action should be deemed
to exist[] . . . [because an unscrupulous party)] would have
everything to gain and nothing to lose by systemically
defrauding tort claimants into accepting low settlement
offers. 1In such cases|, the defendant] gambles that the
deceit will not be uncovered. 1If the fraud is uncovered,
then the [defendant] only faces litigation, or the costs of
reimbursement, that it would have had to confront without &
settlement.
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Id. at 355.

The interpretation of Delaware law in DiSabatino was

later confirmed in E.I. DuPont de Nemours and Co. V. Florida

Fvergreen Foliage, 744 A.2d 457 (Del. 1999). 1In that case, the

Delaware Supreme Court concludéd that “DiSabatino, both in its
analysis of previous Delaware decisional law and its statement of
the'policy concerns supporting the recognitibn of a damages
option, is a correct foreshadowing of Delaware law.” Id. at 464.
The court followed DiSabatino and held that “a party alleging
fraud in the settlement of a tort claim may elect rescission and
restoration to the status guo ante or, alternatively, may bring
an éction for the recovery of special, or expectancy, damages
Qith retention of the settlement proceeds.” Id. at 465 (footnote

omitted); see also Matsuura v. Alston & Bird, 166 F.3d 1006, 1008

& n.4 (9th Cir. 1999) (finding DiSabatino’s analysis persuasive

and rejecting the reasonings behind other courts that restricted
a defrauded plaintiff’s remedies to rescission). Indeed, the
majority of jurisdictions that have considered the issue have
also favored affording plaintiffs the choice of either of the two

remedies.” The weight of authority, therefore, supports the

7 See, e.9., Turkish v. Kesenetz, 27 F.3d 23, 28 (2d Cir. 1994)
(applying New York law); Authentic Architectural Millworks, Inc. v. SCM Group
Usa, Inc., 586 S.E.2d 726, 728 (Ga. Ct. RApp. 2003); Richardson v. Econ. Fire &
Cas. Co., 485 N.E.2d 327, 330 (I11l. 1985) (citing a collection of ceses from
Indiana, Michigan and New York); Siecel v. Williams, 818 N.E.2d 510, 514 (Ind.
Ct. App. 2004); Ware v. State Farm Mut. Auto. Ins. Co., 311 p.2d 316, 320-21
(Kan. 1957); Bilotti v. Accurate Forming Corp., 188 2.24d 24, 30-35 (N.J.
1963); Mehovic v. Mehovic, 514 S.E.2d 730, 733 (N.C. Ct. Rpp. 1999); Sabbatis
v. Burkey, 853 N.E.2d 329, 332 (Ohio Ct. App. 2006); Fields v. Yarborough

(continued...)
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conclusion of the circuit court in the instant case to allow
defrauded tort plaintiffs the traditional contract remedies of

either (1) rescinding the contract, returning any benefits

'

received, and being returned to the status quo or (2) affirming

the contract, retaining the benefits, and seeking damages.
Additionally, when there exists two or more concurrent

but inconsistent remedies, as here, the equitable’doctrine of

election of remedies provides that:

[A] plaintiff need not elect, and cannot be compelled to
elect between inconsistent remedies during the course of
trial. 1If, however, a plaintiff has unequivocally and
knowledoeably elected to proceed on one of the remedies he
or she is pursuing, he or she may be barred recourse to the
other. The doctrine acts as a bar precluding a plaintiff
from seeking an inconsistent remedy as a result of his or
her previous conduct or election.

Cieri v. Leticia Query Realty, Inc., 80 Hawaiﬁ.54, 71, 905 Pp.2d

29, 46 (1995) (internal quotation marks, citations? brackets, and
ellipses omitted) (emphasis in original). The purpose of the
election of remedies doctrine “is not to prevént recourse to any
remedy, or to alternative remedies, but to prevent double
recoveries or redress for a single wrong.” 25 Am. Jur. 2d

Election of Remedies § 3 at 665 (2004) (footnotes omitted).

In the instant case, the plaintiffs did not seek
rescission of their settlement agreements in their first amended
complaint. In fact, the complaint wholly rested upon allegations

of DuPont's fraudulent misrepresentations and concealment of

7(...continued)
Inc., 414 S.E.2d 164, 166 (S.C. 1992).

Ford, Inc.
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scientific data and information that were allegedly vital to the
plaintiffs’ settlement negotiations of their product liability
claims. Thus, based on the allegations of their complaint, the
plaintiffs have “unequivocally and knowledgeably” elected to
affirm their settlement agreements and pursue an action for
fraud. Consequently, we next examine the appropriate measure of
daméges in the plaintiffs’ asserted fraud action.

b. the proper measure of damages

The circuit court concluded that, when a defrauded
party elects to affirm the settlement agreement and sue for
fraud, “the remedy available [(i.e., damages)] . . . is the fair

compromise value of the claim at the time of the settlement.”

(Emphasis added.) The plaintiffs, however, argue that the
circuit court erroneously “limit[ed] the amount of recoverable
damages to the difference between what [they] actually settled
for, and what they could have settled for, had there been no
fraud.” Such limitation, according to the plaintiffs, “has never
been accepted in this jurisdiction. To the contrary, the Hawai‘i
[alppellate [c]ourts have continually held that the desired

remedy in fraud cases is to restore the victim to the position he

would have occupied but for the misrepresentation.” (Citations
omitted.) The plaintiffs, thus, believe that the circuit court’s
ruling

deviated from the goal of the availeble remedy -- to restore

them to the former positions they occupied but for DuPont’s

deceit -- and instead served to deprive [the pllaintiffs of

-24-



*** FOR PUBLICATION ***
in West’s Hawai‘i Reports and the Pacific Reporter

any possibility of recovering that which, in all likelihood,
they could reasonably have achieved had the fraudulent
conduct not occurred. The decision was contrary. to the
established law of Hawai‘i, and contrary to the proper
outcome dictated by the facts of the litigation, and should
now be set aside.

DuPont, on the other hand, maintains that the “fair
compromise value is the proper measure of damages for full and
adequate compensation of a fraudulent inducement claim, and is
not a cap or limit on damages.” (Emphasis in original.)

(Internal quotation marks and other emphases omitted.) 1In

DuPont'’'s view,

[tThis measure of damages is consistent with the general
objective of fraud, which is to place the defrauded
plaintiff in the position he would have been "but for" the
fraud. Since [the plaintiffs] claim their settlement
amounts were less than they were worth because DuPont had
induced them to settle through certain fraudulent -
misrepresentations, their measure of damages logically is
what their settlement amount would have been if there had
been no fraud.

It is well-settled that all tort claims require that

damages be proven with reasonable certainty. See, e.g., Weinberg

v. Mauch, 78 Hawai‘i 40, 50, 890 P.2d 277, 287 (1995) (“[I]lt is
of the essence in an action . . . that the plaintiff suffer
damages as a consequence of the defendant’s conduct, and these
damages cannot be speculative or conjectural losses.” (Internal

quotation marks and citation omitted.)); see also Roxas V.

Marcos, 89 Hawai‘i 91, 141 n.33, 969 P.2d 1209, 1259 n.33 (citing
a collection of cases for the came proposition). Specifically,
in a fraud case, “the plaintiff must have suffered substantial

actual damage, not nominal or speculative.” Zanakis-Pico v.

Cutter Dodge, Inc., 98 Hawai‘i 309, 320, 47 P.3d 1222, 1233
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(2002) (citation and emphasis omitted). The “plaintiffs suing in
fraud are required to show both that they suffered actual
pecuniary loss and that such damages are definite and

ascertainable, rather than speculative.” Id.; see also Hawaii's

Thousand Friends v. Anderson, 70 Haw. 276, 286, 768 P.2d 1293,‘
1301 (1989) (Fplaintiff must show that he [or she] suffered

substantial pecuniary damage”). The aim of compensation “is to
put the plaintiff in the position he or she would have been had

he or she not been defrauded.” Zanakis-Pico, 98 Hawai‘i at 320,

47 P.3d at 1233 (guoting Ellis v. Crockett, 51 Haw. 45, 52-53,

451 P.2d 814, 820 (1969)) (originel brackets and ellipsis

omitted).
This court has further explained that:

A distinction is made in the law between the amount of proof
required to establish the fact that the injured party has
sustained some damage and the measure of proof necessary to
enable the jury to determine the amount of damage. It is
now generally held that the uncertainty which prevents a
recovery is uncertainty as to the fact of damage and not as
to its amount. However, the rule that uncertainty as to the
amount does not nececssarily prevent recoveryv is not to be
interpreted as reaquiring no proof of the amount of damace.
The extent of plaintiff’'s loss must be shown with reasonable
certainty and that excludes any showing or conclusion

founded upon mere speculation or guess.
Chung v. Kaonohi Ctr. Co., 62 EHaw. 594, 605, 618 P.2d 283, 290-91

(1980) (emphasis added) (citation and brackets omitted) (format

altered), abrocated on other grounds by Francis v. Lee Enters.,

Inc., 89 Hawai‘i 234, 971 P.2d 707 (1999). 1In other words, where

the fact of damage is established, this court will not insist

upon a higher degree of certainty as to the zmount of damages
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than the nature of the case permits, particularly where the

uncertainty was caused by the defendant’s own wrongful acts.

Coney v. Lihue Plantation Co., 39 Haw. 129, 138 (1951). This

court, however, has récognized that

Leibert wv.

[t]he problem of how to measure damages, and how to
establish them in fraud cases, is always a difficult one
since the person defrauded has, because of the fraud, not
pursued alternative courses of action, and the results of
those untaken courses therefore remain speculative. 1In 3
Restatement (Second) of Torts (1977), a discussion of the
problem of damages proof appears under § 549.[%] 1In the
Comment to subsection (2) of that section, the following

appears:

When the plaintiff has made a bargain with
the defendant, however, situations arise in :
which the rules stated in Subsection (1), and
particularly that stated in Clause (a) of that
Subsection, do not afford compensation that is
just and satisfactory. . . .

The frequency of these situations has led
the great majority of the American courts to
adopt a broad general rule giving the plaintiff,
in an action [for] deceit, the benefit of his
barcain with the defendant in all cases, and
making that the normal measure of recovery in
actions of deceit.

Fin. Factors, Ltd., 71 Haw. 285, 290-91, 788 P.2d 833,

837 (1990)

(emphases added); see also ZanakisFPico, 98 Hawai‘i at

8 gection 549, entitled “"Measure of Damages for Fraudulent
Misrepresentation,” provides that:

(1) The recipient of a fraudulent misrepresentation is
entitled to recover as damages in an action of deceit
against the maker the pecuniary loss to him of which the
misrepresentation is a legal cause, including

(a) the difference between the value of what he has

received in the trensaction and its purchase
price or other value given for it; and

(b) pecuniary loss suffered otherwise as a

consequence of the recipient's reliance upon the
misrepresentation.

(2) The recipient of a fraudulent misrepresentation in
& business transaction is also entitled to recover
additional cdameces sufficient to give him the benefit of his
contract with the maker, - if these dameges are proved with
reasonable certainty.
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320, 47 P.3d at 1233 (“In fraud or deceit cases, the measure of
pecuniary damages is usually confined to either thé ‘out-of-
pocket’ loss or the ‘benefit of the bargain[.]’” (Citation and
‘ellipses omitted.)).

| Notwithstanding the aforementioned well-established
general principles regarding the proof of damages, this court has
not‘had the occasion to articulate what must be proven in order
to bring a meritorious settlement fraud claim. Tb this end,

Living Desians, Inc. v. E.I. Dupont de Nemours & Co., 431 F.3d

353 (9th Cir. 2005), cert. denied, __ U.S. __, 126 S. Ct. 2861

(2006), is instructive. 1In that case, the Ninth Circuit reversed

the federal district court’s ruling in Matsuura v. E.I. du Pont

de Nemours & Co., 330 F. Supp. 2d 1101 (D. Haw. 2004)

[hereinafter, Matsuura II]. Relying upon Urtz v. New York

Central & Hudson River Railroad Co., 95 N.E.v711 (N.Y. 1911), and

Automobile Underwriters, Inc. v. Rich, 53 N.E.2d 775 (Ind. 1944),

the federal district court in Matsuura II had determined that “a
‘settlement fraud’ plaintiff must prove not only that the settled
claim had merit, but also that the value of the claim exceeded
the amount of the fraudulently-induced settlement.” 330 F. Supp.
2d at 1123. Applying this rule to the facts of that case, the
federal district court concluded that “DuPont [wa]s entitled to
summary judgment on all of the Matsuura [pllaintiffs’ claims due
to their inability to prove either the fact or [the] amount of

damages with reasonable certainty.” Id. at 1125.
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In Urtz, the New York Court of Appeals determined thaﬁ,
whére the underlying claim has no viability, there is no
potential for recovery for fraud in the inducement of settlement
because plaintiff would not be able to show any injury by reason
of .abandonment of an entirely valueless claim. 95 N.E. at 713.
In Urtz, the plaintiff, relying on alleged misrepresentations,‘
settled her claims for the wrongful death of her husband. Id. at
712. The jury found in‘favor of the plaintiff in her fraud
action but the appellate court reversed based upon the trial
court'’'s refusal to charge the jury that, in order to maintain the
action, the plaintiff must demonstrate that her original claim
for wrongful death was valid and existing at the time of
settlement. Id. at 714. The court offered the following example
of a plaintiff claiming that she was fraudulently indﬁced to

settle a claim based on a promissory note and stated:

[Slhe, in an action to recover her damages caused by the
fraud[,] must have given evidence in proof of the validity
of the note to afford the jury a starting point for the
measurement of her damages, and, if they found that the note
was forged and not made by [the] defendant, they would find
also that she had sustained no damage and could not maintain
the action. Unless she had the valid note of the defendant,
she had and released in the compromise nothing of value.

Id. at 712. By ascribing error to the jury instructions, the
Urtz court essentially specified that, in the trial of a
fraudulently induced settlement claim, the plaintiff carries the
burden of proving some merit to the underlying cause of action.

Likewise, in Automobile Underwriters, the Indiana Supreme Court
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indicated that, when the plaintiff elects to proceed with the

fraud action, he or she

recognizes that the settlement is a bar to the original
action and that it is incumbent on him to allege and prove
not only that the settlement was procured by fraud and to
his damage, but also that he had a good cause of action
against the original tort feasor at the time of the
settlement.

53 N.E.2d at 777 (emphases added).

In Living Designs, the Ninth Circuit implicitly

expressed its disapproval of Urtz and Automobile Underwriters to

the extent that these cases required a plaintiff in an action
based on settlement fraud to prove that he or she had a “good”
cause of action against the tortfeasor at the time of settlement.

The Ninth Circuit reasoned that, to conclude that

plaintiffs must demonstrate that their settled <laim had
merit is inconsistent with the aim of compensation in fraud
cases, which is to restore plaintiffs to the position they
would be in absent the fraud and to provide plaintiffs with
the benefit of the bargain, see Leibert, [71 Haw. at 288-
90,] 788 P.2d at 836-37, particularly as a party’s decision
to settle is often made as a result of a cost-benefit
analysis rather than an assessment of the claim’s merits.

431 F.3d at 367. Rather, the Ninth Circuit, relying upon

DiSabatino, held that

the relative strength of the claim in the absence of fraud
should be used by the trier of fact to determine the amount
of the defrauded party’s damages. Whether the defrauded
party could have won its case if it proceeded to trial is
irrelevant to this calculation. The critical consideration
is the settlement value of the case on the date settlement
was reached. Such a determination is not beyond the power
of a jury to determine. The use of probability analysis,
for example, in calculating settlement value is not
uncommon .
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431 F.3d at 368 (emphasis added).’

As stated above, DiSabatino dealt with the guestion
whether the plaintiff was permitted to affirm the settlement
agreement and institute an independent cause of action based on
fraud, to which the court answered affirmatively. 635 F. Supp.
at 351. In declining to follow other courts’ limitation of

remedies to rescission based, inter alia, on the assumption that

damages are too speculative, the court explained that:

In any action based on fraud, the fact finder will simply
measure the extent of the plaintiff’'s damages by examining
what the agreement would have been, had the parties known
the actual material facts. The nature of the injuries in
the foregone tort action are relevant only to the extent of
how they would affect the value of the claim to be
compromised]|.]

Id. at 355. The court further indicated that:

Whether a good cause of action existed at the time of the
settlement was a material fact that the parties already
considered in reaching a settlement. Reqguiring a plaintiff
to prove in a court of law the existence of a good cause of
action for a tort would be inconsistent with affirmance of a
settlement agreement. Evidence of the legal and factual
strength of the claim merely cgoes to the value of the claim
that was compromised in determining damaces from the fraud.

Id. (citation omitted) (emphasis added). According to the
DiSabatino court, the better approach‘is for the trier of fact to
determine “the probable amount of settlement in the absence of
fraud after considering all known or foreseeable facts and

circumstances affecting the value of the claim on the date of

9 pBzsed on evidence indicating that knowledge of the withheld evidence
would have substantially increzsed the settlement value of the cases,
including evidence of comparable settlements of larger amounts and expert
testimony, the Ninth Circuit ruled that there was & genuine issue of fact as
to whether the plaintiffs could prove dameges. Id. at 368. 1In so ruling, the
court noted that such damazges were “not so speculative that damages are
incapable of calculation.” Id. at 369.
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settlement[;] the amount in settlement already received should
[then] be deducted from this total amount.” Id. at 355 (citation
omitted). Stated difﬁerently, the defrauded plaintiff may
“recover such an amount as will make the settlement an honest
one."” Id. (internal guotation ﬁarks and citation omitted).

" [Tlhe measure of damages{, therefore,] is the loss of the
bargain." Id. (citation omitted).

Moreover, although the Ninth Circuit réjected the

holdings in Urtz and Automobile Underwriters that a defrauded
plaintiff must prove that his or her settled claims had merit,
the analyses of both courts as to the method of determining

damages are in accord with Living Designs and DiSabatino.

Specifically, the Urtz court explained that the measure of

damages is

how much could the plaintiff have reasonably demanded and
the defendant reasonably have allowed as [a] final
compromise above and beyond the [amount] in fact allowed and
received? . . . [In determining the amount, the jury] would
take into view the probabilities of the successful
enforcement of the cause of action, the probable extent and
expense of the expected litigation over this disputed claim,
the law’s delays, the probability of the continuing solvency
of the defendant, and such other facts pertinent to the
question of damages as the evidence presented.

95 N.E. at 713. Stated differently, the court believed that “the
plaintiff, affirming the compromise agreement and unable to
recover the contract balance, is entitled in accordance with the
general rule to have such compromise agreement made as good for

him as it reasonably and fairly would have been if only the truth
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had been told instead of a falsehood asserted.” Id. at 714
(internal quotation marks omitted).

The Automobile Underwriters court expressed that the

measure of damages in a fraud action “must take into
consideration the salable value of the right of action for the
purpose of compromising, and the nature and extent of the
injuries known and foreseeable as of the time of the settlement,
under the particular circumstances of the parties then shown
existing.” 53 N.E.2d at 777 (citations omitted). The proper
procedure for determining damages, in the court'’'s view, was for
the jury to calculate the “probable amount” the parties would
have agreed upon absént the fraud, taking into accouﬁt *all of
the known or foreseeable facts and circuﬁstances which in any way
affected the value of the claim on the date of settlement[.]”

Id. at 779. The amount received by the releasor in exchange for
signing the release is then deducted, and the‘balance constitutes
the “true measure of the damage suffered” inasmuch as “[t]he
ultimate fact to be ascertained is the actual damage caused by
the fraudulent represenﬁations and not the damage for the

original injury.” Id.; see also Slotkin v. Citizens Cas. Co. of

New York, 614 F.2d 301, 312-13 (2d Cir. 1979), cert. denied, 449
U.S. 981 (1980) (holding that, under New York law, the plaintiffs
could recover as damages the “fair settlement value” less the sum
they had received under the settlement; the true measure of

damages was “the difference in settlement value before and after
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discovery of the fraud”); Dilley v. Farmers Ins. Group, 441 P.2d
594, 595 (Or. 1968) (“if fraud had been committed,'the measure of
damages was the difference between the amount plaintiff received
in settlement and that she would have received by way of

settlement had the alleged false representations not been made”) ;

Rochester Bridge Co. v. McNeill, 122 N.E. 662, 665 (Ind. 1919)
(séﬁe).

The plaintiffs, however, urge this cour£ not to follow
the aforementioned measurement of damages enunciated by the Ninth
Circuit and other jurisdictions because such “limited” remedy
(1) is “contrary to several significant policy concerns"

expressed by this court in Matsuura I and (2) “clearly deviated

from the goal of the available remedy -- to restore them to their
former positions they occupied but for DuPont’s deceit.” The
plaintiffs’ contentions are without merit.

In support of their position that the limited remedy
imposed by the circuit court is contrary to policy concerns, the

plaintiffs rely upon this court’s pronouncement in Matsuura I

that limiting liability for fraud is unfavored in light of the
policy of encouraging settlements. 102 Hawai‘i at 155-62, 73

P.3d at 693-700. Specifically, the Matsuura I court was

presented with the certified question whether, under Hawai‘i law,
a party is “immune from liability for civil damages based on that
party’s misconduct, including fraud, engaged in during prior
litigation proceedings[.]” Id. at 154, 73 P.3d at $92. 1In
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answering negatively to the inquiry, we examined several policies
underlying the litigation privilege, such as those promoting the
candid, objective, and undistorted disclosure of evidence,
avoiding the chilling effect resulting from the threat of
‘subsequent litigation, encouraging settlement, and discouraging
abusive 1itigation‘practices. Id. We essentially determined
that the policies associated with the litigation privilege
doctrine do not favor limiting liability in a subsequent
proceeding where there is an allegation of fraud committed in the
prior proceeding. Id. at 155-62, 73 P.3d at 693-700. We,
therefore, concluded that, “[ulnder Hawai‘i law, a party is not
immdﬁe from liability for civil damages based upon that party’s
ffaud engaged in during prior litigation prbceedings." Id. at
162, 73 P.3d at 700. The plaintiffs’ reliance upon the Matsuura
I's policy reasonings, however, is misplaced. The court in
Matsuura I was not confronted with the issue concerning the
method of measuring damages, but only whether a fraud action
based on a party’s conduct in prior litigation proceedings exists
in the first instance.

Furthermore, the plaintiffs’ argument that the
limitation of their dameges to the settlement differential is
essentially contrary to the well-settled aim of compensation in
deceit cases, i.e., “to put the plaintiff in the position he or
she would have been had he or she not been defrauded][,]” Zanakis-

Pico, 98 Hawai‘i at 320, 47 P.3d at 1233 (citation and original
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brackets omitted), is unavailing. The plaintiffs argue that the
appropriate remedy is‘to allow “the parties to detérmine what
damages they claim and seek to prove under the particular
circumstances of the claim.” In other words, the plaintiffs
appear to assert that the proper measurement of their damages,.if
the jury so determined, could be the “actuai_judgment value” of
their product liability claims (less the amount they received
pursuant to the settlement agreements).

In support of their position, the plaintiffs cite to

Farm Bureau Mutual Insurance Co. of Indiana v. Seal, 179 N.E.2d

760 (Ind. Ct. App. 1962), Siecel v. William, 818 N.E.2d 510 (Ind.

Ct. App. 2004), and Edrei v. Copenhagen Handelsbank A/S, No. 90

Civ. 1860 (CSH), 1992 WL 322027 (S.D.N.Y. Oct. 29, 1992)

(unreported). The plaintiffs partially quote from Farm Bureau

Mutual Insurance that the proper evidence of‘damages involwves

“the nature and extent of the injuries known and forseeable [sic]
al[t] the time of the settlement, under the particular
circumstances of the parties then shown existing.” 179 N.E.2d at
764. The full quote, however, actually makes clear that the
“‘nature and extent of injuries” are pertinent only for measuring

the “compromise” value of the claim:

[Tlhe measure of damages must teke into consideration the
salable value of the right of action for the purpose of
compromising, and the nature and extent of the injuries
known and forseezble [sic] a[t] the time of the settlement,
under the particular circumstances of the parties then shown
existing.
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Id. (emphases added). 1In fact, Farm Bureau Mutual Insurance, an

Indiana appellate case, follows its supreme court’s Automobile

Underwriters case, which held that, when a plaintiff affirms the

settlement agreement, his damages are the “probable amount” the
parties would have agreed upon absent the fraud, taking into

account “all of the known or foreseeable facts and circumstanceé
- which in any way affected the value of the claim oh the date of

settlement[.]” Automobile Underwriters, 53 N.E.2d at 779.

Similarly, the plaintiffs rely upon Siegel to
demonstrate that the parties in that case proffered an estimation
of the potential jury verdict in the underlying claim as evidence
of damages. 818 N.E.2d at 513-14. The Siegel court; however,
was not presented with the issue as to what would be the proper
measure of damages. Rather, the issues before the court
concerned the sufficiency of the evidence to support a finding of
fraud and the weight of expert testimony. ;g; at 515-17.

However, Seicel is another Indiana appellate court case and,

thus, followed Automobile Underwriters in allowing the plaintiff

to recover the “probable” settlement amount, absent fraud.

The plaintiffs’ reliance on Edrei for the proposition
that “[t]he case law is clear that[,] when a party is defrauded
into releasing a claim against another party, the proper measure
of damages is the value of the foregone claim,” 13892 WL 322027,
at *4, is also misplaced. The Edrei court, in explaining what
the “value of the foregone claim" means, quoted Slotkin for the
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proposition that the "true measure of damages was the difference

between the settlement value before and after the discovery of

the fraud[.]” Id. (emphasis added) (citation omitted).
Accordingly, the plaiﬁtiffs héve failed to provide any authority
thét would convince us that the proper measure of damages should
be, as they contend, extended to the actual judgment value of
their product liability claims.?®

Indeed, as previously indicated, the pléintiffs had
made an uneguivocal and knowledgeable election of remedies to
affirm the settlement agreements and pursue an action for fraud.
However, the plaintiffs apparently sought to recover damages
based upon what they would have been able to recover in'their

product liability suits against DuPont.!! They cannot have it

10 The plaintiffs also cite to a number of cases that merely stand for
the general proposition that defrauded plaintiffs are entitled to adequate
compensation or that the measure of damages is whatever losses were legally
caused by the fraud or misrepresentation. For example, they cite to and
provide parentheticals for the following cases:

Mclean v. Charles Ellis Realty, Inc., 76 P.3d 661 {(Or. [Ct.]
App. 2003) (plaintiffs entitled to all damasges as
"naturally, and proximately” result from the fraud); Watts
v. Krebbs, 962 P.2d 387, 392 (Idaho 1998) (“[Tlhe victim of
fraud is entitled to compensation for every wrong which is
the natural and proximate result of the fraud. The measure
of damages which should be adopted under the facts of a case
is the one which will effect such result."); . . . Kecsel v.
Leavitt, 511 S.E.2d 720, 812 (W. Va. 1998) (“it is axiomatic
that the plaintiff’'s measure of damages in a cause of action
for fraud would be any injury incurred as a result of the
defendant’s fraudulent conduct.")[.]

These general principles lend no support to the plaintiffs’ aforementioned
argument .

' puring the circuit court proceedings, the plaintiffs’ discovery
responses confirmed that they were claiming the total product ligbility
Camage. For example, in their June 4, 2003 answers to interrogatories, the
plaintiffs explained that the “actual judcment value" “refers to the amount of

{continued...)
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both ways, i.e., affirm an agreement not to sue for such product
liability injuries and yet recover damages for those‘injuries.

In other words, they cannot accept the settlement money, sign a
release, affirm the release, keep the money, and then sue for the
same damages. As DuPont asserts, the plaintiffs “are seeking the
rescission remedy that, by their election to affirm their

settlement contracts and sue . . . for fraud, is not available to

them.” (Emphasis in original.) See Morse/Diesel, Inc. v. Fid. &

Deposit Co. of Marvyland, 768 F. Supp. 115, 117 (S.D.N.Y. 1991)

(stating the rule that a plaintiff cannot elect to pursue damages

for fraud and rescission because “an award of damages for fraud

(., .continued)
compensatory and punitive damages which could have been recovered by [the
pllaintiffs at trial of [their product liability cases], but for the
fraudulent settlement.” In their June 10, 2003 answers to interrogatories,
the plaintiffs, in response to the inguiry as to how the “actual settlement
value" was determined and what factors were considered in reaching the value,

stated:

Please note that “actual settlement value" of the
underlying [product liability] case does not represent a
statement of damages for this “litigation fraud" action, as
the current claims seek recovery of the losses caused by
[DuPont’s] fraudulent conduct, which include but are not
limited to the unrecovered value of the product claim{.]

Indeed, in their opening brief, the plaintiffs indicated that “their claims
were not confined to the ‘actual settlement value’ [DuPont might have paid had
it not acted fraudulently]." The plaintiffs further state that DuPont

was well advised through discovery, and through [the first
amended] complaint, of the nature of damages |[the
pllaintiffs claim. [The plaintiffs’] fraud count states the
damages claimed are the “monetary injuries" caused by
DuPont’'s fraud. The fraudulent misrepresentation, negligent
misrepresentation and non-disclosure claims more
specifically seek cdamages “equal to the difference between
the actual settlement or judgment value of their [product
liability] cleims and the actual value, if any, received for
such claims."

(Citations to the first amended complaint omitted.)
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affirms the contract” while “[r]lescission vitiates the contract

and places the parties in status quo prior to the transaction”)

(citation omitted); Davis v. Hargett, 92 S.E.2d4 782, 786 (N.C.
1956) (holding that the plaintiff could not affirm the release
and recover the difference betwéen the value of his original
claim and what he received in settlement). -

Here, the plaintiffs had foregone éeeking the actual
judgment value of their product liability claims via rescission
of the settlement agreements and instead elected to affirm the
agreements and seek damages in a fraud action, and, thus, their
election precludes them from seeking damages for the injuries
sustained in the product liability actions. To conclude as the
plaintiffs would have it would constitute an impermissible double
recovery. If this court were to permit the plaintiffs to retain
the benefits of the settlement agreements while seeking to

recover the actual judgment value of their product liability

" claims, the plaintiffs would be in a better position than they

would have been had the settlement negotiations been conducted in
good faith. Such a result would be inconsistent with the aim of
compensation in deceit cases, i.e., “to put the plaintiff in the
position he would have been had he not been defrauded.” Ellis,
51 Haw. at 52, 451 P.2d at 820 (citation omitted).

Accordingly, we believe that the method enunciated by
the DiSabatino court and followed by the Ninth Circuit in Living

Designs is persuesive -- namely, that the trier of fact

-40-



*** FOR PUBLICATION * **
in West’s Hawai‘i Reports and the Pacific Reporter

determines “the probable amount of settlement in the absence of
fraud after considering all known or foreseeable facts and
circumstances affecting the value of the claim on the date of

settlement[.]” DiSabatino, 635 F. Supp. at 355 (citation

omitted). Stated differently, “[tlhe critical consideration is
the settlement value of the case on the date settlement was

reached.” Living Designs, 431 F.3d at 368. Consequently, we

hold that the circuit court did not err in concluding that the
measure of damages for the plaintiffs’ fraud action ié “the fair
compromise value of the claim at the time of the settlement.”

Inasmuch as the plaintiffs submitted evidence in
oppdéition to DuPont’s motion, we examine whether the circuit
cburt properly determined that the evidence was insufficient, as
a matter of law, to establish the pléintiffs’ damages.
Preliminarily, however, we must first determine whether, in
proving damages, i.e., the fair compromise value of the claim at
the time of the settlement, attorney expert testimony was
necessary in the first instance.

c. the requirement of attorney expert testimony

Liability for fraud, as for other torts, requires proof
of duty, breach of duty, causation, and damages. Hong, 5 Haw.
App. at 181, 683 P.2d at 840 (“[f]lraud is a common-law tort”);

Von Holt v. Izumo Taisha Kyo Mission of Heaweaii, 42 Haw. 671, 722

(1958) (“Fraud in its generic sense, especially as the word is

used in courts of equity, comprises all acts, omissions][,] and
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concealments involving a breach of legal or eguitable duty and
resulting in damage to another.” (Internal quotation marks and

citation omitted.)), overruled on other grounds by State v.

Pauline, 100 Hawai‘i 356, 60 P.3d 306 (2002). Specifically, to

establish a fraud claim based on a failure to disclose a material

fact,

there must be (1) a representation of a material fact,

(2) made for the purpose of inducing the other party to act,
{(3) known to be false but rezsonably believed true by the
other party, and (4) upon which the other party relies and
acts to his or her damage.

Matsuura I, 102 Hawai‘i at 162-63, 73 P.3d at 700-01 (citations

and internal brackets omitted) (emphases added). However,
DuPont'’s motion forbsummary judgment was premised sdlely on the
element of damages, i.e., the plaintiffé' inability to prove
damages. In light of the circuit court’s ruling, it must be
assumed that the parties and the court presumed, for purposes of
summary judgment, that DuPont breached its dﬁty by disclosing
certain material scientific data and information that it knew to
be false, on which the plaintiffs reasonably relied and acted
upon to their detriment. Thus, the iﬁquiry on appeal is whether
the plaintiffs have supplied the evidentiary showing of damages
necessary to defeat summary judgment.

According to the circuit court, to carry their burden
of proving damages, i.e., “the fair compromise value” of the
product liegbility claims at the time of settlement, the

plaintiffs “would need . . . expert lawyer testimony directed to
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the numerous compromise factors, and how they would have applied

to each [pllaintiff’s case.” The plaintiffs, however, argue

that:

(Emphasis

(Emphasis

It has never béen the law in the State of Hawai‘i that
expert evidence is a mandatory element of a claimant’s case.
Nor has it ever been required that such experts be of a
particular occupation or persuasion; it is only necessary
that they be appropriately “qualified” to render an opinion
which assists the trier of fact in its deliberations. The
[clircuit [clourt’s ruling violated both of these
established tenets. ‘

omitted.)

In retort, DuPont contends that

determining the fair compromise value of a complex products
liability case, taking into consideration all the facts and
cilrcumstances of a particular case at a particular point in
time, is a complicated undertaking and something clearly
beyond the ability of a lay jury. Obviously, a jury should
not speculate in an area where it could not be expected to
have sufficient knowledge or experience. 2And without proper
expert testimony, a jury would be speculating because a jury
simply does not have the knowledge or experience to
determine the fair compromise value of a complex, products
liability action.

The reason why expert testimony is reqguired is
because, unlike special and general damages in a typical
tort action, fair compromise value is not based upon the
judgment of a reasonably prudent person, but the judgment of
a reasonably prudent attorney. Clearly, what a reasonable,
knowledgeable and prudent attorney would do in a complex
products liability case is beyond the experience of a lay

jury.
in original.)

Hawai‘i Rules of Evidence (HRE) Rule 702 (1993)

provides that:

Moreover,

If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience,
training, or education may testify thereto in the form of an
opinion or otherwise. In determining the issue of
zssistance to the trier of fact, the court may consider the
trustworthiness and validity of the scientific technigue or
mode of anealysis employed by the proffered expert.

this court has declared that:
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Where the subject matter is technical, scientific or
medical and not of common observation or knowledge, expert
testimony is allowed into evidence. Such testimony is to
aid the jury in the determination of the issues involved and
to provide a sufficient basis for the conclusion to be drawn
by the jury rather than by conjecture and speculation.
Expert testimony is not conclusive and like any testimony,
the jury may accept or reject it.

Bachran v. Morishige, 52 Haw. 61, 67, 469 P.2d 808, 812 (1970)

(citations omitted); see also State v. Batangan, 71 Haw. 552,

556, 799 P.2d 48, 51 (1990) (“Expert testimony assists the trier
of fact by providing a resource for ascertaining truth in
relevant areas outside the ken of ordinary laity. Specialized
knowledge which is the proper subject of expert testimony is
knowledge not possessed by the average trier of fact who lacks
the éxpert's skill, experience, training, or education.”
(Internal quotation marks and citations omitted.)).

It is well-settled that, in medical malpractice cases,
which have been generally predicated on the negligent failure of
a physician or surgeon to éxercise the requisite degree of skill

and care in treating or operating on a patient,

the gquestion of negligence must be decided by reference to
relevant medical standards of care for which the plaintiff
carries the burden of proving through expert medical
testimony. The standard of care to which a doctor has
failed to adhere must be established by expert testimony
because a jury cenerally lacks the requisite special
knowledge, technical training, and background to be able to
determine the applicable standard without the assistance of
an expert.

Craft v. Peebles, 78 Hawai‘i 287, 298, 893 P.2d 138, 149 (1995)

(citations and internal quotation marks omitted). As this court

has stated,
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[iln the ordinary negligence case[,] the jury can determine
whether there has been a breach of defendant’s duty to the
plaintiff on the basis of their everyday experience,
observations|[,] and judgment. The ordinary negligence case
will not require expert opinion evidence to delineate
acceptable from unacceptable standards of care. However, in
the medical negligence case, lay jurors are ill prepared to
evaluate complicated technical data for the purpose of
determining whether professional conduct conformed to a
reasonable standard of care and whether there is a causal
relationship between the violation of a duty and an injury
to the patient. Therefore, expert opinion evidence is
generally required to aid the jury in its tasks.

Bernard v. Char, 79 Hawai‘i 371, 377, 903 P.2d 676, 682 (App.

1995) (citations, brackets, and emphasis omitted); see also Carr

v. Strode, 79 Hawai‘i 475, 486, 904 P.2d 489, 500 (1995) (in an

informed consent claim, expert medical testimony is required to
establish the materiality of the risk of harm that in fact

occurs); Phillips v. Queen’s Med. Ctr., 1 Haw. App. 17, 18, 613

P.2d 365, 366 (1980) (in a case for wrongful death of the
plaintiff's wife, expert medical testimony as to thé cause of
death was necessary to sustain case against defendant hospital
and physicians). Clearly, a jury of lay persons generally lacks
the knowledge to determine the factual issues of medical
causation, the degree of skill, knowledge, and experience
required of the physician, and the breach of the medical standard
of care.

Unlike medical malpractice cases, cases involving
actions against attorneys “have rarely involved questions of the
necessity and admissibility of expert testimony, probably because

in such cases the court itself sits as an expert on the subject.”
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Collins v. Greenstein, 61 Haw. 26, 39 n.8, 595 P.2d 275, 283 n.8

(1979) (citation omitted). This court, however, recognized that:

More attention will probably be given in the future to the

need for expert evidence. 1In many types of situations such
as letting the statute of limitations run before a suit is

filed, no testimony of lawyer is needed. When the problem

is one of interpretation of law, there is more likely to be
a _resort to expert evidence to explain the matter to the

Jury.

;g; 40 n.9, 595 P.2d at 283 n.9 (emphasis aaded).‘ Althougﬁ this
case does not involve an attorney malpractice suit, the stated
principle in Collins that an issue concerning the interpretation
of law requires expert assistance is applicable here. In our
view, the determination of the fair value of what the plaintiffs
would have received had there been no fraudulent conduct at the
time of settlement entails guidance from legal experts.

Indeed, parties settle to avoid a trial on the merits
because of the uncertainty of the outcome and the high costs of

litigation. Gossinger v. 2ss'n of Apartment Owners of Reagency of

Ala Wai, 73 Haw. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>