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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

STATE OF HAVWAI ‘I, Petitioner/Plaintiff-Appellee,
VS.

LAVWRENCE CORDER, Respondent/ Def endant - Appel | ant .

NO. 28877

CERTI ORARI TO THE | NTERVEDI ATE COURT OF APPEALS
(FGCR NCS. 07-1-1080, 06-1-2012, 07-1-1048)

NOVEMBER 19, 2009
NAKAYAMA, DUFFY, AND RECKTENWALD, JJ.;
AND ACOBA, J., DI SSENTI NG WTH VWHOM MOON, C. J., JANS

OCPINION OF THE COURT BY DUFFY, J.

Petitioner/Plaintiff-Appellee the State of Hawai ‘i
(State) filed a tinely application for wit of certiorar
(Application), urging this court to review the Internediate Court
of Appeals’ (I CA) May 21, 2009 judgnent on appeal in support of
its March 31, 2009 summary di sposition order (SDO . The SDO
vacated the Famly Court of the First Grcuit’s (Famly Court)
Judgnent of Conviction and Sentence entered agai nst
Respondent / Def endant - Appel | ant Lawr ence Corder (Corder) on

Novenber 29, 2007* and remanded this matter to the Famly Court

The Honorabl e Rhonda A. Nishinura presided.
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for a newtrial. W accepted the Application on Septenber 30,
20009.
The State’s Application presents the foll ow ng

guesti on:

Did the ICA gravely err in concluding the Fam |y Court
abused its discretion by failing to consider whether a bill
of particulars was necessary to Respondent’s preparation for
trial and to prevent him from being prejudicially surprised
as to what acts he allegedly commtted in violation of the
Ext ended Order for Protection?

We agree that the I1CA erred in concluding that the
Fam |y Court abused its discretion in denying Corder’s request
for a bill of particulars.

l. BACKGROUND

A. Charged O f enses

At an August 2, 2006 hearing, the Famly Court granted
Al'lison Corder’s notion to extend her prior protective order
agai nst Corder. Corder was present at the hearing and the terns
of Extended Order for Protection FC DA 05-1-1551 (EOP) were read
to Corder by the Fami|ly Court. Corder was served with a copy of
t he EOP.

On January 23, 2007, a Conplaint was filed under FC CR
No. 07-1-1080 (Conplaint), charging Corder in Count Il and Count

1l with separate violations of the EOP.? For each count, the

2 Corder was charged with three other violations of the EOP: 1) an
Amended Compl aint filed under FC-CR No. 06-1-2012; 2) an Amended Conpl ai nt
filed under FC-CR No. 07-1-1048; and 3) Count | of the Conmplaint filed under

(conti nued. ..)
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Complaint listed the date of the alleged offense, the order for
protection allegedly violated, and the statutes under which
Corder was charged, nanmely Hawai ‘i Revi sed Statutes (HRS)
Sections 586-5.5% and 586-11(a)(1)(A):*“

The Conplaint also identified the police reports
underlying the charged offenses as Hawai ‘i Pol i ce Depart nent
(HPD) Report No. 07-021001 for Count Il and HPD Report No. 07-
026265 for Count I1l. The cited police reports detailed Corder’s

al | eged conduct and noted the section of the EOP the officer

2(...continued)
FC-CR No. 07-1-1080. All five charges were consolidated for trial. Only
Count Il and Count Il of FC-CR No. 07-1-1080 are at issue on appeal

3 HRS section 586-5.5 states the circunmstances and manner in which
the trial court may issue an extended protective order. HRS § 586-5.5 (2006).

4 HRS section 586-11(a)(1)(A) provides as follows:

Vi ol ati on of an order for protection. (a) Whenever an order
for protection is granted pursuant to this chapter, a
respondent or person to be restrained who knowi ngly or
intentionally violates the order for protection is guilty of

a m sdemeanor. A person convicted under this section shal
undergo donmestic violence intervention at any avail able
domestic violence program as ordered by the court. The

court additionally shall sentence a person convicted under
this section as follows:

(1) For a first conviction for violation of the
order for protection:

(A That is in the nature of non-donmestic
abuse, the person may be sentenced to a
jail sentence of forty-eight hours and be
fined not nore than $150; provided that
the court shall not sentence a defendant
to pay a fine unless the defendant is or
will be able to pay the fine[.]”

HRS § 586-11(a)(1)(A) (2006).
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beli eved was violated. Corder does not dispute that copies of
each police report were provided to himin discovery.?

B. Corder’'s Mbtion to Dismiss or for Bill of Particul ars

On Septenber 12, 2007, Corder filed a Motion to Dism ss
or for Bill of Particulars for Counts I-111 of FC-CR No. 07-1-
1080. Corder argued that Counts I-111 of the Conplaint were
defective and shoul d be di sm ssed because they failed to
sufficiently charge himwith an offense. 1In the alternative, he
argued that a bill of particulars was necessary to adequately
apprise himof the allegations against him The Famly Court
heard and deni ed the notion on Septenber 18, 2007.°

C. Tri al Proceedi ngs

On Cctober 9, 2007, Corder’s consolidated jury trial
began for FC-CR Nos. 06-1-2012, 07-1-1048, and 07-1-1080.

On Cctober 12, 2007, the jury returned verdicts of:
guilty as charged in Count Il and Count Ill of FC-CR No. 07-1-
1080; and not guilty in FCGCR No. 06-1-2012, FC-CR No. 07-1-1048,
and Count | of FC-CR No. 07-1-1080.

5 In his Motion to Dismss or for Bill of Particulars, Corder

details the conduct underlying Count Il and Count |1l and states that such
informati on came from “di scovery provided to Defendant by the prosecution.”
In the September 18, 2007 hearing on Corder’'s Motion to Dism ss or for Bill of
Particul ars, counsel for Corder stated that he was “looking at the police
reports.”
6 Corder filed substantially simlar motions for FC-CR No. 06-1-2012
and FC-CR No. 07-1-1048. The Famly Court heard and denied all the nmotions
collectively.

4
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On Novenber 29, 2007, the Famly Court sentenced Corder
to one year incarceration for Count Il of FC-CR No. 07-1080 and
one year incarceration for Count IIl, with the sentences to be
served consecutively.

D. Appeal to the | CA

Corder appealed the Famly Court’s Judgnent of
Convi ction and Sentence to the I CA and requested his conviction
be reversed and the case be remanded for dismssal with

prejudice. He raised the follow ng points of error:

(A The trial court erred in denying Defendant’s motion to
Di sm ss.

(B) The trial court erred in denying Defendant’s nmotion
for bill of particulars.

(O The trial court erred in denying Defendant’s requested

jury instruction re: ambi guous orders.

(D) The trial court erred in denying Defendant’s nmotion
for judgment notwithstanding the verdict with respect
to Count |1l [Jof FC-CR No. 07-1-1080].

(E) The trial court erred in sentencing Defendant without
al l owi ng himan opportunity to address the court as
requi red by [Hawai ‘i Rul es of Penal Procedure]

H R.P.P., Rule 32(a).

(F)  The sentence is illegal

Regardi ng Corder’s first point of error, the |ICA
concl uded that, though the Conplaint did not identify Corder’s
conduct in violation of the EOP, “the conplaint sufficiently set
forth the elements of the charges.” SDO at 2 (citing State V.
Sugi hara, 101 Hawai ‘i 361, 363, 68 P.3d 635, 637 (App. 2003)).

Regardi ng the second point of error, however, the | CA concl uded:
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The Fam |y Court abused its discretion in denying Corder’s

alternative request for a bill of particulars because the
Fami |y Court failed to consider whether, under the
circumstances, the bill of particulars was necessary to

Corder’'s preparation for trial and to prevent him from being
prejudicially surprised as to what acts he allegedly
commtted in violation of the Extended Order.

SDO at 3 (citing State v. Balanza, 93 Hawai ‘i 279, 286, 1 P.3d

281, 288 (2000)). The ICA vacated the Famly Court’s Judgnent of
Convi ction and Sentence and remanded the matter to the Famly
Court for a newtrial. 1d. 1In light of this decision, the ICA
did not reach Corder’s other points of error. |Id.

1. STANDARD OF REVI EW

A Bill of Particulars

Under HRPP 7(g), the trial court “may direct the filing
of a bill of particulars.” HRPP 8§ 7(g) (2007); see also HRS §
806-47 (1993).7 “Atrial court has the discretion to order a

bill of particulars, and it nmust exercise this discretion in

HRS section 806-47 provides as follows:

Bill of particulars. If the court is of the opinion that the
accused in any crim nal case has been actually m sled and
prejudiced in the accused’s defense upon the merits of any defect,
i mperfection, or omssion in the indictment, insufficient to
warrant the quashing of the indictment, or by any variance, not
fatal, between the allegations and the proof, the prosecuting
officer shall, when so ordered by the court, acting upon its own
notion or upon motion of the prosecution or defendant, file in
court and serve upon the defendant, upon such terms as the court
i mposes, a bill of particulars of the matters in regard to which
the court finds that the defendant should be informed.

In determ ning whether further information, and if so what
information, is desirable for the defense of the accused upon the
merits of the case, the court shall consider the whole record of
the case and the entire course of the proceedi ngs against the
accused.

HRS § 806-47 (1993).
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consideration of the purpose of a bill of particulars, which is
to help the defendant prepare for trial and to prevent surprise.”

Bal anza, 93 Hawai ‘i at 286, 1 P.3d at 288 (citing State v. Reed,

77 Hawai ‘i 72, 78, 881 P.2d 1218, 1224 (1994)(overrul ed on other
grounds by Bal anza, 93 Hawai ‘i at 288, 881 P.3d at 290)). A bil
of particulars is not required if the information requested by

t he def endant has been provided in sone other satisfactory form
Reed, 77 Hawai ‘i at 78, 881 P.2d at 1224; see also 1 C Wight &

A. Leipold, Federal Practice and Procedure: Crimnal 8§ 130, at

663-64 (4th ed. 2008) (“[NJo bill is required if the governnment
has provided the desired information through pretrial discovery
or in sone other satisfactory manner.”).

A trial court’s denial of a request for a bill of
particulars is reviewed under the abuse of discretion standard.
Reed, 77 Hawai ‘i at 78, 881 P.2d at 1224. “A court abuses its
discretion if the court clearly exceeded the bounds of reason or
di sregarded rules or principles of law or practice to the
substantial detrinent of a party litigant.” Balanza, 93 Hawai ‘i
at 283, 1 P.3d at 285 (internal quotations and citation omtted).

L. DI SCUSSI ON

The sole issue for reviewis whether the Famly Court
abused its discretion in denying Corder’s request for a bill of

particulars. For the follow ng reasons, we hold that it did not.
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A The Famly Court Acted within its Discretion in Denying
Corder’s Request for a Bill of Particul ars.

The State argues that the Conplaint along with
mat erials provided in discovery, such as police reports, were
sufficient to enable Corder to adequately prepare for trial and
prevent surprise. Further, the Famly Court was aware of the
content of these materials and it considered whether such
mat eri al s adequately apprised Corder of the charges against him
Thus, the State argues, the Fam |y Court acted within its
di scretion in denying Corder’s request for a bill of particulars.
In response, Corder states that the Conplaint does not
specify Corder’s alleged acts in violation of the EOP, nor does
it specify the section of the EOP all egedly violated, despite the
fact that the EOP has nunerous different sections. Corder argues
that a bill of particulars is therefore necessary to informhim
of the nature of the charges against himand to avoid surprise at
trial.

1. The Information Provided to Corder in Discovery
Was Sufficient to Prepare Hmfor Trial and to
Prevent Surpri se.

Count 1l and Count 111 of the Conplaint each listed the
protective order alleged to have been violated, the police report
underlying the all eged offense, the approxi mate date of the
of fense, and the statutes under which Corder was charged. Corder

does not deny that the State provided himw th copies of the EOP

8
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and HPD Report Nos. 07-021001, underlying Count 11, and 07-
026265, underlying Count 111, in discovery. Rather, Corder
argues that the information provided to himin discovery was
insufficient to apprise himof the nature of the charged of fenses
because it does not |evel “specific charges that say what the
violation is and who the victimis.”

HPD Report No. 07-021001, which underlies Count Il of

t he Conpl aint, contains the follow ng information:

SCENE/ TI ME_ELEMENT:

The scene of the incident was fronting the residence of the
conmpl ai nant, which is |ocated at [address omtted]. The
incident occurred on 01-15-07, at about 1845 hours.

COMPLAI NANT STATEMENT: CORDER, Allison (40)

[Al'l'i son] CORDER stated that as she was com ng home in her
vehicle she had turned onto Anania Drive from Lani kahuna
Avenue. As [Allison] CORDER turned the corner she observed
her ex husband Lawrence CORDER. Lawrence was riding his

bi cycle from Anania Drive and turned onto Lani kuhana Avenue
headi ng up towards the Wal-mart area. [Allison] CORDER

rel ayed that she has a Protective Order against Lawrence
For further facts and circunstances refer to HPD-252

PROTECTI VE ORDER/ PROOF OF SERVI CE:

A copy of the Protective Order was reviewed by [Officer Kyle
Echi beri] and as stated that the defendant, CORDER, Lawrence
is prohibited fromcom ng or passing within 100 yards of any
pl ace of enployment or where Plaintiff, CORDER, Allison
lives, as stated on page #2, section B, subsection 4.
Service was made on 08-02-06, at about 1214 hours, and valid
until 08-10-11. For further information refer to attached
copy of the Protective Order and Proof of Service

The police report also includes a statenent by Allison Corder

that, along with the above information, states she saw Law ence
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Corder in close proximty to her home and that when she arrived
home she found the security screen on her front door ajar.
HPD Report No. 07-026265, which underlies Count 111 of

t he Conpl aint, contains the follow ng information:

SCENE:

Vi ol ation took place in the rear park area of MIlilani Waena
School grassy area between the school and Recreation Center
1.

TI ME ELEMENT:

01-19-07 / 1400 hours.

COMPLAI NANTS STATEMENT:

On 01-19-07 at about 1500 hours [Officer Jayme Daszek] net
wi th conpl ai nant identified as [m nor son of Lawrence
Corder] hereinafter referred to as [mnor 1], who related
that his father Lawrence CORDER hereinafter referred to as
Lawrence violated a [sic] Extended Order for Protection.

[Mnor 1] related that on 01-19-07 at about 1400 hours, he
was waiting in the above area for his sister [m nor 2].

Upon waiting there [mnor 1] observed his father Lawrence

|l ess about [sic] 15 ft. away from himon a bike facing his
di rection. [Mnor 1] told his father that he needed to get
away fromhimreferring to the court order. Lawrence stated
that he was not violating the court order and that he was a
[sic] 100 yards away as he spoke in a normal tone of voice

[ M nor 1] observed his father later ride away but stayed in
the area.

[Mnor 1] stated that his sister came to himand [m nor 1]
told her to go and tell grandpa that Lawrence was in the

ar ea. [M nor 1] then stated that he observed his father go
around the townhouses and ride towards the direction of his
sister.

[Mnor 1] stated that he ran after himand told himto | eave
i mmedi ately. Lawrence said “it doesn’'t even matter anyways
because | will get |ocked up on Monday.” [Mnor 1] then
related that he used a friends [sic] cell phone to call his
grandpa and uncl e. Upon calling he observed his father ride
off as he yelled sonmething as he left the area

For facts refer to HPD-252. Mot her Allison CORDER who is

the petitioner was present during the interview and written
st at ement .

10
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ORDER PREUSED [ sic]/ VI OLATI ON:

[Officer Daszek] | ooked over the copy provided by [m nor
1's] nother who was present for the interview. Upon reading
the order [Officer Daszek] determ ned that the order was
valid until August 10, 2011 and that Lawrence CORDER

viol ated section 6 of the order by comng within a [sic] 100
ft. of both [mnor 1] and [m nor 2]. For facts refer to a
copy of the order.

This police report also contains a statement by mnor 1
descri bi ng the above incident.

The police reports, in conjunction with the Conplaint,
gave Corder precisely the informati on he woul d need to prepare
for trial; nanmely the conplainant, the tine and | ocation of the
i ncident, and the conduct alleged to have violated the EOP. In
hi s Response, Corder’s synopsis of the evidence adduced at trial
by the State is substantially simlar to the information
contained in the police reports.

In State v. Reed, we affirmed the trial court’s deni al

of a bill of particulars where defendant was provided with
sufficient notice of the charges against him Reed, 77 Hawai ‘i
at 78; 881 P.2d at 1224. |In that case, the defendant clainmed he
was entitled to a bill of particulars “because the conpl ai nt
filed against himfailed to provide adequate notice of the
specific crimnal acts with which he was charged.” 1d. W held
that defendant’s argunents fell flat in |light of the fact that
before trial defendant received copies of the conplaint, the

transcript of the prelimnary hearing, and police reports, which

11
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were sufficient to enable the defendant to prepare for trial and
to avoid prejudicial surprise. |Id.

Simlarly, in the instant case, the Fam |y Court need
not order the State to provide a bill of particulars detailing
informati on that has been provided in sone other satisfactory
form The trial court was within its discretion to find that the
Compl aint, the EOP and the police reports were sufficient to
appri se Corder of the charges agai nst him

Corder also argues that in its Application, the State,
for the first time, contends that the police reports very
specifically define the charges against Corder. Corder m sstates
the State’s position. In its Application, the State does not
argue that the specific EOP sections allegedly violated are
l[imted to those listed in the police reports. Rather, the State
argues that the police reports provide sufficient information to
enabl e Corder to prepare for trial. This is the same argunent
the State nmade before the Famly Court and | CA

2. The Fam |y Court Adequately Consi dered Wether a Bil
of Particulars was Necessary to Corder’s Preparation
for Trial.

The SDO concluded that the Famly Court failed to
consi der whether the bill of particulars was necessary to
Corder’s preparation at trial and to prevent himfrom being

prejudicially surprised as to what acts he allegedly conmtted in

12
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violation of the EOP. SDO at 3. For the follow ng reasons, we

di sagr ee.

At the Septenber 18, 2007 hearing on Corder’s Mdtion to
Dismss or for Bill of Particulars, the Famly Court stated that
“the primary function of a bill of particulars is to sufficiently
apprise a defendant of the . . . essential facts . . . of the

of fenses charged so the defendant is able to prepare a defense
and avoid surprise at trial.”

The Fam |y Court was aware of the contents of the
above-referenced police reports® and that Corder had been
provi ded such reports in discovery.® After hearing argunment from
both sides, the Fam |y Court found that “discovery has been
provided to the defendant which does sufficiently apprise the
def endant of the essential facts of the offenses charged such
that M. Corder is able to prepare a defense and avoid surprise
at trial.”

In his Response, Corder acknow edges that the police
reports underlying Count Il and Count |1l detailed his alleged

conduct. Corder argues, however, that his alleged conduct could

8 HPD Report Nos. 07-021001 and 07-026265 were attached to the
Judi cial Determ nation of Probable Cause for the Extended Restraint of Liberty
of Warrantl ess Arestee filed on January 23, 2007, the Supplenmental Motion to
Revoke Bail filed on January 24, 2007, and the Motion to Increase Bail filed
on February 13, 2007. Corder’s Motion to Dismiss or for Bill of Particul ars
was filed on September 12, 2007.

9 See, supra, note 5.

13
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arguably be prohibited under several different sections of the
EOP, not just the sections identified in the police reports. He
further notes that, for each count, the State argued at trial
t hat Corder engaged in several different acts, sonme of which may
be judged as separate and distinct violations of the EOP and sone
of which are not prohibited under the EOP. As a result, the jury
could potentially convict Corder w thout unani nously agreeing on
t he specific conduct that violated the EOP, or by considering
conduct not prohibited by the EOP. Thus, Corder argues, the
State shoul d have been required to identify the specific act
along with the specific sections of the EOP violated by that act
in Count Il and Count I1l in a bill of particulars.

At the hearing on Corder’s Mdtion to Dismss or for
Bill of Particulars, the Famly Court anticipated this situation,
stating:

Wth respect to the conduct which is alleged to have
viol ated the protective order, if there is nore than
one act which could be the basis of a separate charge
the court can deal with that situation by way of an As
-- Arceo instruction should that arise.[10

10 In Arceo, we hel d:

when separate and distinct cul pable acts are subsumed within
a single count charging a sexual assault--any one of which
coul d support a conviction thereunder--and the defendant is
ultimately convicted by a jury of the charged offense, the
defendant’s constitutional right to a unani mous verdict is
vi ol ated unl ess one or both of the following occurs: (1) at
or before the close of its case-in-chief, the prosecution is
required to elect the specific act upon which it is relying
to establish the “conduct” elenment of the charged offense

(continued. . .)

14
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At trial, the Famly Court instructed the jury that, as
to Count Il and Count 111, the prosecution must prove beyond a

reasonabl e doubt that:

Def endant Lawrence Corder engaged in conduct which was
prohi bited by the Order of Protection; and [t]hat the
Def endant Lawrence Corder engaged in said conduct
intentionally or knowi ngly.

Regardi ng the conduct elenent, the Famly Court gave the

follow ng unanimty instruction

The | aw allows the introduction of evidence for the
purpose of showing that there is more than one act
upon whi ch proof of an element of an offense may be
based. In order for the prosecution to prove an
element, all jurors must unani mously agree that the
same act has been proven beyond a reasonabl e doubt.

The Fam |y Court also instructed the jury that, as to Count |1
and Count 111, its verdict nust be unani nbus and gave a separate
i nstruction explaining the neaning of a unani nous verdict.

The Fam |y Court conplied with our holding in Arceo by
instructing the jury on the necessity of reaching a unani nous
verdi ct on the sanme underlying act. Thus, the Famly Court did
not have to require the State, in a bill of particulars or

otherwise, to elect the specific acts under which it was relying

10C, .. continued)
or (2) the trial court gives the jury a specific unanimty
instruction, i.e., an instruction that advises the jury that
all twelve of its menbers nust agree that the same
underlying crimnal act has been proved beyond a reasonable
doubt .

State v. Arceo, 84 Hawai ‘i 1, 32-33, 928 P.2d 843, 874-75 (1996) (footnote
om tted) (enphasis added).

15
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to establish the conduct el enent of the charged offense. Arceo,
84 Hawai ‘i at 32-33, 928 P.2d at 874-75.

The ICA's SDO states that the “Famly Court incorrectly
suggested that Corder’s request anounted to requiring the State
to reveal its evidence and called for information which could not
be supplied.” SDO at 3. This msstates the Famly Court’s
position. The Famly Court stated that the primary purpose of a
bill of particulars is not to make the State reveal its evidence,
but rather to sufficiently apprise defendant of the essenti al
facts of the charged offense. The Famly Court noted that a
nmotion for a bill of particulars will be denied where the
i nformati on requested cannot be supplied by the prosecution
because it is unknown, but specifically stated that this was not
the situation in the present case.

I n accordance with HRS section 806-47, the Fam |y Court
consi dered the whole record of the case and entire course of the
proceedi ngs agai nst Corder and found that a bill of particulars
was unnecessary because Corder was not actually m sled or
prejudiced as to the charges against him See HRS § 806-47
(1993). On this basis, the Famly Court denied Corder’s notion.
We hold that such a decision was not an abuse of the Fam |y

Court’s discretion. See Reed, 77 Hawai ‘i at 78, 881 P.2d at 1224.

16
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V. CONCLUSI ON

Based on the foregoing, we reverse the decision of the
| CA and remand the case to the I CA to address the remai ning four

points of error raised by Corder in his Opening Brief.

Del anie D. Prescott-Tate,
Deputy Prosecuting Attorney,
for petitioner/plaintiff-
appel | ee

Walter R Schoettle
for respondent/ def endant -
appel | ant
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